BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
AT DEHRADUN

Present: Hon’ble Mr. Ram Singh
------ Vice Chairman (J)
Hon’ble Mr. Rajeev Gupta

______ Vice Chairman (A)

CLAIM PETITION NO. 20/DB/2019

1. Arun Singh Tomar, aged about 34 years (Male), S/o Sri Soorveer Singh
Tomar, Presently posted as Assistant Engineer P.C.M., Dhakpathar,
Dehradun, District Dehradun.

2. Vijay Pant, aged about 33 years (Male), S/o Sri Dinesh Chandra Pant,
presently posted as Assistant Engineer (Civil) Office of E.E. (Civil),
Munshyari, Pithoragarh.

3. Shrike Kuchhal aged 31 years (Female), D/o Sri Maniram, presently posted
as Assistant Engineer (Civil) Office of DGM (CM-GV) UJVNL, Haridwar.

4. Avtar Singh, aged about 30 years (Male), S/o Sri Shishupal Singh, presently
posted as Assistant Engineer P.C.M. Dhakpathar, Dehradun, District
District Dehradun.

5. Kuldeep Singh, aged about 30 years (Male) S/o Sri Surat Lal, presently
posted as Assistant Engineer (Civil) EE (Civil-1*") (SHP) Maneri, Uttarkashi.

6. Nishant Mohan, aged about 29 years (Male) S/o Sri Jagmohan, presently
posted as Assistant Engineer (Civil) Office of EE (Civil)-lind, UJVNL,
Guptakashi, District Rudraprayag.

......... Petitioners
VERSUS
1. State of Uttarakhand through Secretary, Energy (Urja) Government of

Uttarakhand, Secretariat, Dehradun, Uttarakhand.

2. Uttarakhand Jal Vidyut Nigam Ltd. Maharani Bagh, G.M.S. Road, Dehradun
District Dehradun through its Managing Director.

3. General Manager/Deputy General Manager, Human Resources
Department (Uttarakhand Jal Vidyut Nigam Ltd.) Yamuna Bhawan,
Yamuna Colony, Dehradun, District Dehradun.



4. Board of Directors, Uttarakhand Jal Vidyut Nigam Ltd., Maharani Bagh,
G.M.S. Road, Dehradun, District Dehradun through its Chairman.

5. Sri Ram Singh Bisht, S/o Sri Sangram Singh, Presently posted as Assistant
Engineer (Civil) (Promote) Office of Executive Engineer, PCM, Ganga
Valley Mayapur, Haridwar.

6. Sri Shanti Pd. Bhatt S/o Sri Vinod Kumar, presently posted as Assistant
Engineer (Civil, promoted) Office of the Executive Engineer (Civil) 1%
Vyashi Project Dakpatthar, District Dehradun.

7. Sri Arvind Tripathi, S/o Sri Banshidhar Tripathi, Presently posted as
Assistant Engineer (Civil, Promoted) office of the Executive Engineer
(Civil), 1** Vyashi Project Dakpatthar, District Dehradun.

8. Mukesh Kumar S/o Sri Ram Raksha Pal Gupta, Assistant Engineer (Civil),
through Uttarakhand Jal Vidyut Nigam Limited Dehradun.

9. Sri Vipin Chandra S/o Sri Gopal Dutt, Assistant Engineer (Civil), through
Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

10.Mahabeer Singh Nath S/o Sri Vikram Singh, Assistant Engineer (Civil),
through Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

11.Jagdish Singh Aswal S/o Sri Deewan Singh Aswal, Assistant Engineer
(Civil), through Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

12.Aman Bisht S/o Sri Mahaveer Singh Bisht, Assistant Engineer (Civil),
through through Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

13.Kailash Chandra Thapliyal, S/o Ansuya Prashad Thapliyal, Assistant
Engineer (Civil), through Uttarakhand Jal Vidyut Nigam Limited,
Dehradun.

14. Ghanshyam Singh Chauhan, S/o Kishan Singh Chauhan, Assistant Engineer
(Civil), through Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

15.Rambeer Singh S/o Bhisham Singh, Assistant Engineer (Civil), through
Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

16.Damodar Prasad Dobhal, S/o Sri Bhajan Dobhal, Assistant Engineer (Civil),
through Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

17.Kishore Kumar, S/o Sri Kailash Chandra Bodai, Assistant Engineer (Civil),
through Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

18.Vijendra Singh Sajwaan S/o Sri Jagmohan Singh Sajwaan, Assistant
Engineer (Civil), through Uttarakhand Jal Vidyut Nigam Limited,
Dehradun.



19. Manoj Kumar Juyal, S/o Sri Chandan Lal Juyal, Assistant Engineer (Civil),
through Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

20.Sudheer Saklani, S/o Sri Dharmanand Saklani, Assistant Engineer (Civil),
through Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

21.Pankaj Kumar S/o Sri Chandramohan Semwal, Assistant Engineer (Civil),
through Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

22.Yogeshwar Pant, S/o Sri Mohan Chandra Pant, Assistant Engineer (Civil),
through Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

23. Mahaveer Singh S/o Sri Govind Singh, Assistant Engineer (Civil), through
Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

24.Chandra Prakash S/o Sri Nutna Nand Jugraan, Assistant Engineer (Civil),
through Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

25.Fateh Singh S/o Sri Baag Singh, Assistant Engineer (Civil), through
Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

26.Sandeep Singh S/o Sri Bhav Singh, Assistant Engineer (Civil), through
Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

27.Satish Chandra S/o Sri Hansha Dutt, Assistant Engineer (Civil), through
Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

28.Dharmendra Singh, S/o Sri Rajendra Singh, Assistant Engineer (Civil),
through Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

29.Prakash Chauhan, S/o Sri Pooran Singh, Assistant Engineer (Civil), through
Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

30.Vinod Kumar Singh, S/o Sri Brij Kishore Singh, Assistant Engineer (Civil),
through Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

31.Chatrapal Singh, S/o Sri Nathu Ram, Assistant Engineer (Civil), through
Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

32.Sanjeev Kumar S/o Sri Padam Singh, Assistant Engineer (Civil), through
Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

33.Pankaj Kumar S/o Sri Gajendra Singh, Assistant Engineer (Civil), through
Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

34.Virendra Lal, S/o Sri Gunalal, Assistant Engineer (Civil), through
Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

35.Prem Kumar, S/o Sri Devi Ram Arya, Assistant Engineer (Civil), through
Uttarakhand Jal Vidyut Nigam Limited, Dehradun.



36.Vinod Kumar S/o Sri Rishipal Assistant Engineer (Civil), through
Uttarakhand Jal Vidyut Nigam Limited, Dehradun.

............. Respondents

Present: Sri Deepak Bisht & Sri Pankaj Tangwan, Advocates
for the petitioners
Sri V.P.Devrani, Ld. A.P.O. for the respondent No. 1
Sri S.C.Virmani, Sri V.D.Joshi & Sri S.K.Jain, Advocates
for the respondents No. 2,3 & 4
Sri I.P.Gairola, Advocate
for the respondents No. 5 t07,8,10,13,16,19,20,23,30,31 & 33.
Sri M.C.Pant, Advocate for the respondents No. 9,11,14,22 and 25.

JUDGMENT

DATED: AUGUST 24, 2020

HON’BLE MR. RAJEEV GUPTA, VICE CHAIRMAN(A)

1. This claim petition was initially filed against the respondents No.
1 to 7 and was decided vide order dated 31.07.2019, whereby the final
seniority list dated 20.12.2018 was set aside and the respondents No. 1
to 4 were directed to redraw the seniority. Since only three persons
(Respondents No. 5, 6 & 7) were impleaded as respondents in the claim
petition, some other persons whose names figured in this seniority list
approached the Hon’ble High Court on the ground that without giving
them an opportunity of hearing, the seniority list dated 20.12.2018
could not be quashed in its entirety. The Hon’ble High Court vide its
order dated 15.10.2019, set aside the order of the Tribunal dated
31.07.2019 and restored the claim petition to file and directed the claim
petitioners herein to implead all those, whose names figured in the said
seniority list dated 20.12.2018, as respondents in the claim petition. In
pursuance to this order, the petitioners impleaded Respondents No. 8 to
36 in the claim petition and have also made some amendment in the
claim petition. The amended reliefs sought by the petitioners are as
follow:-

“I. To quash the office memorandum passed in the year
2007/2008 which is in the knowledge and possession of the
respondent No. 2, whereby the four years service in selection
grade was relaxed.



l. To restrain the respondents No. 2, 3 & 4 from making
promotion against the final seniority list and also direct the
respondents No. 2, 3 & 4 to make promotion on the post of
Executive Engineer in accordance with the rules and regulations
prescribed for that purpose after disposal of the objection of the
petitioners, notifying the date of meeting of the Departmental
Promotion Committee constituted for the purpose of promotion
on the post of Executive Engineer and same to be communicated
to the petitioners.

1. To quash the appointments order of private respondents
No. 5 to 11 dated 16.08.2002 and 28.10.2002 passed in the year
2002.

IV. To direct UJVNL to make fresh seniority list based on date
of advertisement i.e. date of formation of cadre by giving
notional seniority rather than date of joining the cadre.

V. To quash the promotion order of private respondents No.
dated 30.06.2011 and dated 28.06.2012.

VI.  To quash the seniority list dated 20.12.2018 (Annexure No.
14 to claim petition).”

2. Preliminary  objections dated 12.11.2019 against the
maintainability of the claim petition were filed on behalf of the

respondents No. 9,11,14, 22 and 25.

3. C.A./W.S. dated 10.01.2020 on behalf of the respondents No.

2,3 and 4 has been filed against the amended claim petition.

4, Rejoinder Affidavit dated 22.06.2020 has been filed on behalf of
the petitioners. In response to this R.A., Additional affidavit dated
04.07.2020 has been filed on behalf of the respondents No. 2 to 4.
C.A/.WS. dated 05.07.2020 has been filed on behalf of respondents No.
9,11,14,22,25,27, 28 and 32. Written arguments have been filed on
behalf of the private respondents No. 5,6,7, 8,10,13,16,19,20,23,30,31 &
33 on 06.07.2020.

5. As per the facts narrated in the petition, petitioners were
selected under the quota of directly recruited Assistant
Engineers(Civil).The advertisement for the posts was initially issued on

07.01.2009 which was subsequently amended, the written examination



was held on 04.03.2012 and being declared successful in the same, the
petitioners were called upon for interview and selected against the post

of Assistant Engineer(Civil).

6. The petitioners have contended that, instead of expediting the
selection process, initiated in the year 2009 for direct recruitment, the
respondent no. 2, UJVNL, started promotional exercise for the post of
Assistant Engineer (Civil) after relaxing the minimum qualifying service
for the private respondents vide order dated 24.06.2011 and they were
made eligible to be promoted on the post of Assistant Engineer, by
giving them undue benefit. The petitioners have also contended that the
private respondents were already given the benefit of relaxation in the
year 2008, by which the eligibility criteria for selection of Junior

Engineer for promotion to the post of Assistant Engineer, was relaxed.

7. Petitioners have also contended that, as per Regulation 5 of
the Uttar Pradesh State Electricity Board Assistant Engineer (Civil)
Service Regulations, 1970 (hereinafter referred to as ‘Service
Regulations of 1970’), there are two sources of recruitment for the post
of Assistant Engineer, one by ‘direct recruitment’ in accordance with
Rules & procedure, laid down in Appendix ‘A’ and other one by
‘promotion’ from Junior Engineer (Civil) in the manner prescribed in

’

Appendix—‘B’ and for the purpose of promotion, the selection can be
made from amongst the Junior Engineers (Civil), who are confirmed on
the post and have rendered at least 10 years of service in the cadre, out

of which, 4 years service must be in the selection grade.

8. The petitioners have also contended that the respondent No. 2
by issuing Office Memorandum in 2007, already granted a relaxation
about 4 years selection grade service. Hence, as per the rules, no other
relaxation can be granted to the private respondents, but vide order
dated 24.06.2011, the respondent had given another relaxation to the

private respondents in the minimum service and within 6 days, the



promotion orders of respondents No. 5, 6 and 7 were passed. On the
basis of similar relaxation, other private respondents were promoted in
June 2012. It is also contended that as per the Regulations, without
preparing a combined waiting list, appointment order to the post of
Assistant Engineer cannot be made. The process for direct recruitment,
against the vacancies of 2008-09, was unnecessarily delayed and the
petitioners were able to join their duties in November, 2012 and June,

2013.

9. In exercise of the powers under section 79 (c) of the Electricity
(Supply) Act, 1948, the Board has framed the Seniority Rules for the
employees working in Uttar Pradesh State Electricity Board, with the
name as “the U.P. State Electricity Board Seniority Rules, 1998”. Rule 8
of the Seniority Rules, 1998 stipulates that where the appointment has
to be made from both the sources i.e. direct and promotion, then, the
seniority of the employees will be determined from the date of their
substantive appointment, subject to certain provisions. Proviso of Rule 8
further provides that where selection is made by promotion and direct
recruitment, inter-se seniority will be determined rotation wise and
promotees and direct recruits will be placed in the seniority list as per
their ratio in their quota, and promotees will be placed against first
vacancy followed by direct recruitment and further in the same manner,

as per their quota.

10. As per the Uttarakhand Government Relaxation in qualifying
Service for promotion Rules, 2010, a person can get the relaxation only
once in his entire service period whereas, by giving multiple relaxation,
the private respondents were promoted. On the other hand, when the
petitioners represented for their relaxation in the month of November,
2017 in minimum length of service on the post of Assistant Engineer for
promotion to the post of Executive Engineer, their request was not

considered at all, hence, the attitude of the respondents has been



unequal and discriminatory and is against the mandate of the Article 14

and 16 of the Constitution of India.

11. It was also contended that the respondents issued a tentative
seniority list, ignoring the provisions of the Seniority Rules, 1998 and the
provisions mentioned in the Service Regulations of 1970. In the
tentative seniority list dated 28.03.2018, the petitioners’ names were
nowhere mentioned and private respondents were shown senior. The
petitioners were recruited against the vacancy year 2008-09 whereas,
the private respondents were recruited against later vacancy years.
Moreover, their inter-se seniority has not been prepared as per rota-
guota. The selection process for direct recruits was initiated much prior
to the initiation of promotional exercise i.e. in the year 2009, while the
exercise of promotion of the private respondents was started in 2011.
The petitioners should be placed above private respondents in the inter-
se seniority list. The respondents no. 2 & 3 by giving undue benefits to
the private respondents, issued the tentative seniority list, to which the

objections were filed by the petitioners.

12. It has also been contended that for promotion to the post of
Executive Engineer, respondents must complete 10 years of service as
Junior engineer and 7 years of service as Assistant Engineer, including
one year of training i.e. 17 years of service, is required to become
eligible to the next post of Executive Engineer which the respondents do
not complete. The objections filed by the petitioners against the
tentative seniority list were not rightly considered by the department
and respondents issued the final seniority list on 20.12.2018 (Annexure:
14) ignoring the provisions of the Seniority Rules, 1998, and in the final
seniority list issued on 20.12.2018 (Annexure: 14), the names of the
petitioners have not been shown anywhere hence, the same deserves to

be quashed.



13. According to the petitioners, the respondent department
cannot make further promotion on the post of Executive Engineer,
ignoring the illegal relaxation, and in disobedience to the Regulations,
prescribed for this purpose. There is a need to prepare a fresh seniority
list after considering the objections of the petitioners. As the
respondents were not taking any action as per rules, hence the
petitioners approached the Hon’ble High Court in writ petition (S/S) No.
274 of 2018, which was disposed of vide order dated 09.01.2019, on the
ground of alternative remedy. Consequently, as per the directions

mentioned therein, the petitioners have approached this Tribunal.

14. Petitioners have also raised objections about the initial
recruitment of respondents No. 5,6,7,8,9,10 and 11 as Junior Engineers
and pointed out various irregularities in the same. They have also
contended that on 24.06.2019, during pendency of the claim petition,
the respondents No. 1 to 4 have promoted respondents No. 5, 6 & 7 to
the post of Executive Engineer on the basis of the impugned seniority

list when the case was reserved for judgment by the Tribunal.

15. The State is a formal party. The respondent department has
contended that the petitioners were recruited and appointed to the
cadre, after successful completion of their training. The petitioners have
now challenged the order about giving relaxation in 2008, but no copy
of such order has been filed. The recruitment process started in January,
2009, was cancelled on account of the irregularity committed by the
recruiting agency (Technical University) and a fresh advertisement was
issued in the month of June, 2011. For promotion of private
respondents, relaxation was granted as per the G.O. No. 812 dated
27.05.2011 and till then, the petitioners were not in service. After
reorganization of the Electricity Board, the Corporation was carved out
and its Board of Directors is fully competent to make the rules and
regulations and to make any amendment therein. As per Article 50 of

the Article of Association, the Board of Directors has all powers to make,
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vary and repeal any bye laws for the regulations of the business of the
Company, its officers and servants. The Board of Directors exercised
their powers vide its resolution by which necessity of four years service
of selection grade was abolished vide corporations Office Order No.
9085 dated 18.12.2007 and for granting promotion, the Board of
Directors in its 57 and 59 Board meetings, again relaxed the minimum
eligible service period vide its Office Order dated 24.06.2011. The Board
was within its powers to do the same and similar relaxation has also

been granted by the Government to its employees.

16. Respondent Department has also contended that the multiple
relaxations was not granted to the private respondents, as the 4 years
compulsory selection grade service was abolished by the Board of
Directors and its amendment was incorporated in the rules in all three
Power Corporations of Uttarakhand. The petitioners are wrongly
interpreting the provisions of Seniority Rules of 1998. After 2014-15, no
relaxation in the minimum eligible service has been given to anyone by
the respondent Dept. and accordingly, the petitioners were also not
granted any such relaxation. The private respondents were given
seniority from the date of their regularization/ appointment. As per the
Seniority Rules, the petitioners are entitled to get the seniority, only
from the date of their appointment in the service and for further
promotion to the post of Executive Engineer; minimum service on the
post of Assistant Engineer is required. The private respondents were
granted relaxation in their promotion to the post of Assistant Engineer
as per the Rules and the seniority list has been issued as per the law.
The petitioners are having no right to challenge the appointment of
private respondents to the service made prior to their entry in the cadre

and the petition deserves to be dismissed.

17. The private respondents in their pleadings have similarly
contended that selected person cannot get seniority of previous years

and the seniority cannot be granted from the date of vacancy. The
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regularization/appointment of private respondents No. 5 to 11 in the
year 2002, cannot be questioned by the petitioners now in the year
2019, and there is no training prescribed for the promotee Junior
Engineer (Civil). The selection grade was abolished in the year 2007 by
the Nigam and the question of four years service in selection grade, has
no relevance now. The claim petition is vague and carries no meaning.
The claim petitioners can get their seniority only in the year 2012-13, as
per their appointment in the service. The answering respondents were
granted relaxation in qualifying service only once. The training for the
post of Assistant Engineer, is prescribed only for the direct recruits and
not for the promotees. The tentative seniority list and the final seniority
list were issued perfectly according to the Seniority Rules, 1998 and no
undue benefit has been given to the private respondents. The alleged
requirement of total 17 years of service for promotion to the post of
Executive Engineer is misconception derived by the petitioners and it
has to do nothing with the rules. No relief can be granted to the

petitioners and the claim petition deserves to be dismissed.

18. We have heard learned counsel for the parties and perused the
record.
19. We agree to the contention of the respondents that the initial

recruitment/appointment process of respondents No. 5 to 11 in 2002
cannot be challenged after such a long time and without going into the
merits of their recruitment/appointment process, we hold the challenge

to the same to be time barred.

20. The petitioners have challenged the seniority list, prepared
for Assistant Engineers and the petitioners have also challenged the
appointment of the private respondents to the post of Assistant
Engineer, on the basis of granting them double relaxation, by the office

memorandum of the department, passed in the year 2007-08 and 2011
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and to restrain the department from making further promotion, on the

basis of the seniority list prepared by them.

21. The petitioners have contended that the eligibility for
promotion from Junior Engineer to Assistant Engineer is, 10 years
service as Junior Engineer, in which, previously, it was also required that
4 years’ service in the selection grade, must be completed. The
petitioners have contended that the eligibility criteria of 4 years’
selection grade service was relaxed by making amendment in 2008. It
has been contended that the department granted them further
relaxation in minimum service, vide order dated 24.6.2011 and it has
been contended that such relaxation was second relaxation, which

cannot be granted as per the law.

22. It is also an admitted fact that according to Rule 4 of the
Uttarakhand Government Relaxation in qualifying Service for Promotion
Rules, 2010 (hereinafter referred to as Relaxation Rules, 2010), the
minimum length of service prescribed for promotion may suitably be
relaxed up to fifty percent by the Administrative Department in
consultation with the Personnel Department of the Government, with

the proviso, that such relaxation will be allowed once in entire service

tenure of any employee. On that basis, the petitioners have contended

that second relaxation about 10 years service as Junior Engineer by the
order dated 24.06.2011 was not permissible. Hence, promotion of the

private respondents in Assistant Engineer cadre, is against the Rules.

23. The private respondents and the department have contended
that the condition of 4 years service in selection grade was not a
relaxation, but it was an amendment made in the Rules and the
relaxation granted in 2011 was the first relaxation, which cannot be said
to be illegal. Furthermore, it has been argued that the respondents
department is a corporate body and its Board of Directors is having

every authority to pass any such resolution. This court agrees with the
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argument of the respondents, and it cannot be said that the relaxation
in service was second relaxation as condition of 4 years selection grade

service was removed by making amendment in the rules.

24. As per the Relaxation Rules, 2010, relaxation upto 50% in
minimum qualifying service can be granted. By granting relaxation,
promotion orders of private respondents were issued in June 2011 and
June 2012 against the vacancies of their quota. The petitioners have
contended that they are direct recruits against the vacancies of 2008-09
and first advertisement for fresh recruitment was issued on 07.01.2009
which was amended on 10.08.2009 and 08.09.2009. Later on, it was
amended in April, 2011. The petitioners are graduate engineers; they
applied for the same; the examination was held on 04.03.2012 and in
November, 2012, they were appointed to the service against the

vacancies of direct recruitees of 2008-09.

25. The petitioners have contended that respondents No. 1 to 4
adopted a discriminatory attitude towards the direct recruits and
unnecessarily gave preference to the promotion of Junior Engineers,
they were given double relaxation and furthermore, they were hurriedly
appointed without following the concerned rules hence, their
appointment to the cadre of Assistant Engineers cannot be said to be a
substantive appointment in that cadre as per law. Consequently,
petitioners have also contended that they cannot be granted seniority
on the basis of their dates of promotion, because their appointment to

the Assistant Engineer cadre was not a substantive appointment as per

the rules.

26. It is admitted to both the parties that the concerned provisions

for recruitment of Assistant Engineer are the Uttar Pradesh State

Electricity Board Assistant Engineers (Civil) Service Regulations, 1970,

which were adopted in Uttarakhand. For Electrical & Mechanical,
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branch Regulations of 1972 were passed, which are not relevant to be

discussed in this case.

27. We have gone through the concerned Service Regulations of

1970. The relevant provisions of the same are discussed as below.

28. Regulation 5 in Part-lll of the Service Regulations of 1970,
prescribes for source of recruitment of Assistant Engineers whereby
65%% posts by direct recruitment, 33%% posts by promotion of Junior
Engineer (Civil) and 1%% posts by promotion from confirmed and
qualified Computers (S.G.)(Civil) can be filled up. Broadly speaking
against one promotee, two persons are to be directly recruited. The
requirement of the Rules is that the Board shall ascertain the probable
number of vacancies likely to occur in the service during the course of
the next year. The procedure of appointment is prescribed in Part-V of
the Service Regulations of 1970. The appointing authority of the
Members of the Service shall be the Chairman. Regulation 15 is very

relevant, which reads as under:-

“15. A combined waiting list will be prepared on the basis

of the list finally drawn under clause 5 of the Appendix ‘A’
and the ‘Select List’ referred to in clause 6 of Appendix ‘B’
by taking candidates in such a way that every first and
fourth vacancy is filled by a promoted officer (J.E. or
Computer as the case may be) and the remaining vacancies
are filled by trained Engineers.”

Regulation 17 provides for appointments, which also reads as under:

“17(1) A person finally selected for appointment to the
Service in the manner prescribed in these regulations shall
be appointed thereto by the Appointing Authority (unless
he subsequently becomes disqualified for appointment) on
the occurrence of a vacancy. The appointments shall be

made in the same order in which the names appear in the

Waiting List prepared under requlation 15.
(2) In case no approved candidate is available for such

appointment on the list and it becomes essential to make
appointments in the interest of the Board, a person who is
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eligible for appointment by promotion to the Service under
these regulations may be appointed but such an
appointment shall not be made for a period exceeding six
months without the specific approval of the Board.”

29. Hence, as per above regulations, the appointments on the post

cannot be made without preparing the combined waiting list under

Regulation 15 as per Appendix ‘A’ (direct recruits) and as per the select

list Appendix ‘B’ (for promotees), and the Rules specifically provide that
the appointments shall be made in the same order, in which the names
appear in the waiting list, prepared under Regulation 15. Hence, for
regular appointments, the requirement of law is that the appointment
can only be made in the order as specifically fixed in the combined
waiting list. Sub-para (2) of Regulation 17 specifically mentions for a
situation when the approved candidate in the waiting list is not
available and it becomes essential to make appointments in the
interest of the Board, then such an appointment from persons eligible
for appointment by promotion to the service may be made, but such
appointment shall not be made for a period exceeding six months
without the specific approval of the Board. Hence, the temporary
appointment, without preparing combined waiting list can go only up

to six months.

30. In the present case, process for recruitment of direct recruits
against the vacancies of the year 2008-09 was in progress but without
waiting for such selection, the promotion process from junior engineer
cadre, who did not normally complete their minimum qualification of
10 years, was started and they were granted relaxation on 24.06.2011.
They were also given appointment on promotion in June 2011 and June
2012 without preparing a combined waiting list and without following
the procedure of Regulations 15 and 17. Hence, in such circumstances,
the implication of law is that the appointment of the private
respondents on promotion to the post of Assistant Engineer, was made

effective only for a period of six months temporarily and that cannot be
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said to be a substantive appointment as per law and it can simply be
considered to be an ad hoc arrangement. It is to be noted that there is

no such specific approval of the Board of such process.

31. Regulation 18 of the said Regulations is very important, which

prescribes for seniority. It reads as under:-

“18 (1) the seniority of officers on their appointment to the
Service shall be determined according to the date of the order of
appointment in a substantive vacancy in the cadre of the Service:

Provided firstly that if two or more candidates are
appointed on the same date, their seniority inter-se shall be
determined according to the order in which their names appear
in the orders of appointment issued by the Board:

Provided secondly that the Board may direct that an
officer whose period of probation is extended for failure to prove
his fitness for confirmation be placed in the seniority list next
below the last confirmed member:

Provided thirdly that the relative seniority of members of
the Service who are appointed by direct recruitment shall be in
accordance with the order of preference in which they are placed
by the Selection Committee at the time of selection, as approved
by the Board (See clause 5 of Appendix ‘A’):

Provided fourthly that between candidates who are
appointed by direct recruitment and who are recruited by
promotion in the same year, the seniority shall be determined in
the order in which their names are arranged in the Combined
Waiting list prepared under regulation 15:

Provided fifthly that if, in any year, it has not been
possible to prepare the Combined Waiting List due to late
selection either from J.E. (Civil) or from Computer (S.G.) (Civil) or
from outside or due to any other unavoidable reasons, the names
in the gradation list shall be arranged in the same order in due

course in respect of the vacancies allotted to each of the

categories of candidates in that particular year, as in the

Combined Waiting List, and seniority determined accordingly.

(2) The seniority of candidates, inter-se appointed in a temporary
or officiating capacity on the basis of a regular selection in
accordance with the provisions of these regulations shall also be
determined mutatis mutandis under the provisions of sub-

regulation (1). ”

32. We find that the Regulations prescribe substantive

appointment from both the sources (direct recruitment and promotion)
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after preparing a combined waiting list. On that basis, it has been

provided that the seniority of the officers shall be determined
according to the date of the appointment in a substantive capacity, in
the cadre of the service, because the requirement of the rules is that
persons recruited from different sources will find their place in a rota-
guota system, as per their quota in rules and their names should be
arranged in such a manner that first candidate will be of promotee,
then second and third will be direct recruits and again fourth a

promotee and so on.

33. Fifth proviso to Regulation 18 of the Service Regulations of
1970 deals with the situation when without preparing a combined
waiting list, the appointments from any source have been made and it
provides that if it is not possible to prepare a combined waiting list due
to late selection either from J.E. (Civil) or from Computer (S.G.) or from

outside (direct) or due to any other unavoidable reasons, the names in

the gradation list shall be arranged in the same order in due course in

respect of the vacancies allotted to each of the categories of
candidates in that particular year, as in the Combined Waiting List, and

seniority shall be determined accordingly.

34, Hence, it is the further requirement of the law that even if, the
Junior Engineers were promoted to the post of Assistant Engineer
earlier, without preparing a combined waiting list, then after making
appointments of the direct recruits in due course of time, their names
in the gradation list must have been arranged quota-wise by preparing
a combined waiting list and only thereafter, the substantive
appointments of the persons shall be considered and on that basis, the

seniority shall be determined. This was not at all followed in this case.

35. It has further been argued that for determining the seniority,

the applicable rules are the Uttar Pradesh Rajya Vidyut Parishad Sewak
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Jyeshthta Viniyamawali, 1998. Regulation 8 of this Viniyamawali reads

as under:-

“g(1) TRl HaT fAFEHl & S AR MYfaaal uel=d SR el i
I Hiferd PRI @ ooy & fodie | MfaRed Su—Fgal &
SUgHl & I Rd B SR &R Al <1 A1 RS Al @
| ge By WY S99 HA H @R @l S e Sa
M R & e # W Y B

yferr 78 2 f6 Il fgfid & emw & o v ffte
gaaii foie faffdee &1 o/ @18 wafdd difere &u @ fga fean
W, A1 98 oAl Aifie PR @ ey &1 fadid /M1 SIe iR
I A H ST A Ae; TR o T @ S B

IR yfrdw I8 B fb A 9l fbar e @rg anweft oA
STl @ Fahal ® AT ol Red 98 &1 39 ™A by o W
78 faftm=T SR & 97 PRIYR T80 v # fawd X&dm ©, RvIl
o ot & W § Pgfad mier @1 gy sifaw gmm |

(2) fhell TP a9 & IRVTRERI-

(@) et wff & frge afddat & weR Qs a8 e,
ol FaRefd SmarT 1 Wl gRT AR @1 TS IrE gE A
femrs T @,

(@) TeT N FMgd @fdadl @ R wUsdl 98l il
S 39 RUfd & S ER b U el UINd Hel AT D
QY Il | A 7 gl RAfEm—e a1 w7 H f W
RIgTdl & YR 3aeIRd @l o |
3) Wel el v T B gRvmRawy g wEe ok
Al el TF1 UBR W DI S g8l S @Al $l, W Al e
T Gl & ey § Wdl, Wl 96 8 9o aFl ddl @ fofy
fafed PIeT & AR, IBIIHA H (UM WM UGl Afdd $1 8I)
TR BT SR |

SRI—(1) gl el fdadl 3k Al el {6 T il o
PICT (1) & 3 o & 98l ol ffaiad w9 # grfl—

e UG e
fger et it fopar mam fa
IR TN TR M A
(2) <T&T I FICT 1 : 3 F U § & g8l oRIsal ferad A
4 ghfl-
Yo —Ug~d cfdd
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fgcia & =g 9@ —we Wt 59 T @fd
qigaT—UGI~Id e,

Bal ¥ amear —Ae il {50 T afad ofR g UBR & |
yfde I8 & fo-

(ve) ot fhdll 9id @ Fyfoaal ffed arer @ ofe 91 o, g
PlcT W e g afedal o [sa o g 39 agadt af @
aul & forg 9eT1 fear SR | R BT & SR Ridn 8-

(&) et foodft i @ Fgfaan fafed @ier & @4 @, ik Ul 7 W
s Rivaal @& fd Fgfeqar ogadi av a1 aui # @1 <}, 981 39
YR e @fed e gdadt av @ s T8l i foeg 98 S|
T¥ @ Usdr R e Sl fgfadat @ 9] feeg 39 M
Y R X TR, (e 916 o g dfaddl & M ahbrghd |
R TR |

(@) ot War fafEEel & AR, gud War fafREmEed A

Sfeaifga aRRarfaal & fosll 9a & oo 1 7 Rfdqai o= 9a 9

W WU IR Pler 4 3(fte FYfaaal o SR 981 39 YeR Fga

g ST ¥ @ U IR A 9 3 Bier @ Rfdal @ ufd

ﬁw m ‘rl—a gﬁ" |II
36. This regulation further clarifies that in the present case, the
seniority can be determined as per their quota in a cyclic manner,
which has not been followed in this case and the private respondents

have been placed en block senior to the direct recruits on the basis that

the direct recruits entered into service later.

37. The petitioners have contended that they were recruited
against the vacancies of 2008-09 while the private respondents were
recruited against later vacancies by giving undue favour to the
promotees and by giving illegal relaxation, the promotees Junior
Engineers were hurriedly appointed without preparing a combined
waiting list as per the Rules. The petitioners have contended that they
should be given seniority of the year of their vacancies i.e. 2008-09 and
the private respondents should be placed below them. The

respondents have opposed this contention.
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38. After hearing both the parties, we are of the view that a
person recruited, in a particular year, cannot claim seniority from the
date of vacancies but can claim seniority from the date of their
substantive appointment as per the rules. There is also a provision that
their appointments can be made effective from back date as mentioned

in the appointment order.

39. Persons recruited later in time, but against the vacancies of
earlier year alongwith persons recruited against vacancies of later year,
as per Regulation 8 of the Viniyamawali of 1998 , can claim en-block
seniority against the persons who are recruited against the vacancies of
later year. This Court finds that the recruitment by promotion of private
respondents on the post of Assistant Engineer, was not as per the
Rules, because they were recruited without following the Regulations
15 and 17 of Service Regulations of 1970 and without preparing the
combined waiting list. Their appointments as Assistant Engineers
without preparing the combined waiting list will still be treated as a
temporary arrangement and as per the requirement of the Fifth Proviso
to Regulation 18 of Service Regulations of 1970, their names in the
gradation list must have been arranged, in the same order, in due
course, in respect of the vacancies allotted to each of the categories of
candidates, in that particular year, as in the Combined Waiting List, and

therefore, the seniority should be determined accordingly.

40. It was further argued before the court that the petitioners,
who entered into the service much later in time, after the promotion of
the private respondents, cannot challenge the appointment of the
private respondents as Assistant Engineers. This court finds that if their
seniority is affected and the appointment of the promotees to the
cadre of Assistant Engineers is not as per the Rules and Regulations,
then they are having every right to challenge the appointment or the
seniority of the private respondents. The petitioners are having every

right to ask for settling the seniority as per law.
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41. We are also of the view that without making the adjustment in
due course as per Fifth proviso to Regulation 18 of the Service
Regulations of 1970, the seniority of the petitioners and private
respondents cannot be determined. The private respondents, whose
appointments were made without preparing a combined seniority list,
cannot be said to be substantively appointed without making their
adjustment in due course as per 5" proviso to Regulation 18 of the

Service Regulations of 1970.

42. The court also agrees with the argument of the learned
counsel for the respondents that the petitioners cannot claim seniority
from the date of the year of vacancies. When the persons are
substantively appointed to the cadre as per Rules, they can claim
seniority in the year and order in which their names are arranged in the
combined waiting list. Regulation 8 of the Viniyamawali of 1998
specifically provides that when the appointments are to be made by
promotion and by direct recruitment, then the seniority shall be
determined from the date of their substantive appointment. This
Regulation also provides that if in the order of appointment, it is given
with back date, then the appointment of the persons shall be deemed
to be made from that date and appointment can be made
retrospectively from that date. Otherwise, the appointment shall be
deemed to be made from the date on which the order of such
appointment is made. Thus, the appointment orders of the petitioners
and private respondents can be re-issued stating their substantive
appointments with suitable dates so as to make them in consonance

with the Rules and Regulations.

43. Hence, the requirement of the law is that, after making
substantive appointments on the basis of combined waiting list, the

seniority should be decided afresh as per the provisions of law.

44, The above analysis leads to following conclusions:
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(i) The I and 1™ reliefs sought by the petitioners are
disallowed.
(ii) IVth relief for making fresh seniority list needs to be

allowed. Relief Il also needs to be allowed that without preparing
final seniority list, further promotion to the post of Executive

Engineer should not be made.

(iii) Regarding Vth relief, the promotion orders of private
respondents dated 30.6.2011 and 28.06.2012 are not held to be
substantive appointments as per law and regarding Relief No. VI,
the final seniority list dated 20.12.2018 needs to be set aside and
further direction is also required to be given for correcting the
appointment process by reissuing of such orders and for settling
the seniority as per the Rules/Regulations and in view of the

observations made in the body of the judgment.

ORDER

The claim petition is partly allowed. The final seniority list
dated 20.12.2018 (Annexure: 14) is hereby set aside. The
respondents No. 1 to 4 are directed to redraw the seniority after
correcting the appointment process of the petitioners and of the
private respondents by reissuing the orders as per the Rules and
Regulations as observed in the body of the judgment. Without
finalizing the seniority of Assistant Engineers cadre, as above, further
promotion to the next post of Executive Engineer, should not be
made. Promotions made during pendency of the petition are also
consequently set aside.

No order as to costs.

(RAM SINGH) (RAJEEV GUPTA)
VICE CHAIRMAN (J) VICE CHAIRMAN (A)

DATED: AUGUST 24, 2020
DEHRADUN.
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