BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
BENCH AT NAINITAL

Present: Hon’ble Mr. Ram Singh

...... Vice Chairman (J)

------- Member (A)

CLAIM PETITION NO. 19/NB/DB/2018

Chandra Shekhar Pandey (Male), aged about 57 years, S/o Late Sri
Dharmanand Pandey, presently serving as Senior Assistant in the office of
Chief Engineer, Rural Works Department, Bhimtal, District Nainital.

............... Petitioner
VERSUS

1. State of Uttarakhand through Secretary, Rural Works Department,
Government of Uttarakhand, Dehradun.

2. Chief Engineer (Head of Department), Rural Works Department,
Uttarakhand, Dehradun .

3. Chief Engineer Level-2, Rural Works Department, Kumaon Division,
Bhimtal, District Nainital.

4. Superintending Engineer, Rural Works Department, Kumaon Circle,
Nainital.

5. Executive Engineer, Rural Works Department, Division, Nainital.

................ Respondents

Present: Sri Bhagwat Mehra, Ld. Counsel
for the petitioner

Sri Kishore Kumar, Ld. A.P.O.
for the Respondents

JUDGMENT

DATED: NOVEMBER 06, 2019

HON’BLE MR. RAM SINGH, VICE CHAIRMAN (J)

1. The petitioner has filed this claim petition for the following
reliefs:

“A. To set aside the impugned punishment order dated
05.07.2008 passed by the respondent No. 4 (Annexure No. A-1 to



the Compilation No. | ) and also the impugned appellate order
dated 28.03.2018 (Annexure No. A-2 to Compilation-Il) as well as
impugned adverse entry for the period 30.10.2007 to 31.03.2008 as
communicated vide letter dated 23.07.2008 (Annexure No. A-3 to
Compilation-I).

B. To direct the Respondents to grant all consequential
benefits including ACP and promotion etc. to the petitioner.

C. To issue any other order or direction, which this Hon’ble
Tribunal may deem fit and proper in the circumstances of the case.

D. Award the cost of the Claim petition in favour of the
petitioner.”

2. Briefly stated, the petitioner while working as Senior Assistant in
the office of Rural Engineering Service Department, Divisional Office,
Nainital, was served with a letter and notice dated 28.04.2008 by the
Executive Engineer, calling for his explanation, regarding some financial
irregularities. In response to the same, petitioner submitted his reply on
28.04.2008, but in contemplation of the disciplinary proceedings, he was

suspended vide order dated 30.04.2008, passed by respondent No. 4.

3. It is also contended that vide order dated 06.05.2008, Executive
Engineer, RES, Division Bageshwar was appointed as an inquiry officer in
the matter, who issued a charge sheet levelling single charge against the
petitioner on 14.05.2008. After receipt of the charge sheet dated
14.05.2008, petitioner submitted his reply on 26.05.2008 and he refuted
the charges levelled against him. As per the contention of the petitioner,
without holding any inquiry, as per the provisions contained in the
Uttarakhand Government Servants (Discipline and Appeal) Rules, 2003 and
without supplying the copy of inquiry report, as well as second show cause
notice, and without giving opportunity against any such inquiry report,
respondent No. 4 passed the punishment order dated 05.07.2008, whereby
major penalty of stoppage of one annual increment with cumulative effect
and reversion from the pay scale to downgrade, was also passed. It is also
contended that on the basis of the punishment order dated 05.07.2008,
the concerned Executive Engineer, also awarded an adverse entry for the
period 30.10.2007 to 31.03.2008 while for the period 01.04.2008 to
28.10.2007, the ACRs were not adverse. The same entry was

communicated to petitioner, but the inquiry report dated 24.06.2008 was



never served upon him by the respondents. Thereafter, petitioner
submitted an application under RTI Act on 24.07.2008 to respondent No.4,
seeking copy of such inquiry report and he was supplied the same only
after deposition of the fee whereas, he was having every right to get the

copy of inquiry report and to submit his reply, under the rules.

4, It is also contended that for the same allegation, an FIR was also
lodged at the police station , Mallital, Nainital on 29.04.2008 u/s 467/468,
420/511 IPC, by the concerned bank i.e. Bank of Baroda, Nainital. The
criminal prosecution was pending consideration before the Court of CJM,
Nainital in Criminal Case No. 755 of 2009, but the respondent No. 4 passed
the impugned order, during pendency of the same. While petitioner
submitted an application on 06.10.2008 to the respondent No. 4 with the
request that since the criminal case, on the selfsame charge, is pending for
consideration hence, it was requested to keep the final order in abeyance,

till final decision by the Criminal Court.

5. After conclusion of the criminal case, Magistrate passed the
judgment on 07.12.2012 of conviction of petitioner, which was challenged
by petitioner before the Court of Sessions Judge, Nainital, by way of
criminal appeal No. 124 of 2012. His appeal was allowed and the Lower
Court’s judgment of conviction dated 07.12.2012 was set aside. The
petitioner was exonerated from the charges vide order dated 12.10.2015.
It is also contended that even after the acquittal from the criminal case of
the same charges, petitioner was not granted ACP as well as promotion to

the post of Administrative Officer, while his juniors were promoted.

6. The petitioner submitted representation dated 24.02.2016 to
respondent No. 4, for granting him ACP and promotion from due date. Its
reminders were also made vide applications dated 18.07.2016 and
06.07.2017. The petitioner also met with the higher authorities of the
department on 24.10.2017. During meeting, he was told that although, he
has been acquitted in the criminal case, but the departmental punishment
order dated 05.07.2008 is still standing against petitioner and unless he
challenged the said punishment in departmental appeal, the benefits

cannot be granted to him.



7. Thereafter, petitioner submitted the departmental appeal before
the appellate authority and also submitted an application on 15.11.2017
under Section 5 of Limitation Act for condonation of delay in filing such
appeal. It was decided that that no solid evidence for the delay has been
mentioned and consequently, respondent No. 3 vide impugned order
dated 28.03.2018 rejected his departmental appeal on the ground of delay

alone and no order on the merits of the appeal was made.

8. Hence, this claim petition has been filed for the above mentioned
relief raising the points that the gross violation of the disciplinary rules
were made and principles of natural justice were not followed,
opportunity of hearing was not given to the petitioner neither he was
supplied copy of the inquiry report with any show cause notice. Even the
inquiry officer was appointed before submission of his reply to the charge
sheet, which was also issued by the inquiry officer, against which the reply
submitted by the petitioner was never considered. The petitioner has been
punished with major penalty for which, due procedure under rules has not
been followed and these points were also raised in the departmental
appeal, which has been dismissed on the ground of delay only without
considering the merits and the facts of the departmental proceedings. The
petitioner had shown sufficient reasons for condonation of delay but the
appeal was decided without considering those grounds. Accordingly, in this
petition, a prayer has also been made for condonation of delay on the
ground mentioned therein and considering the irregularities committed by
the respondents in the disciplinary proceedings, a request has been made
to allow the petition and to set aside the punishment order passed by the

disciplinary authority and the order of the appellate authority.

9. Petition has been opposed by the respondents with the contention
that  punishment order dated 05.07.2008 as well as order dated
28.03.2018, passed in appeal were validly passed by the competent
authority as per the rules and the law and requires no interference by this
Court. Legally, the claim petition has no force and same being devoid of
any legal merit, is liable to be dismissed on the point of delay as well as on

merit. The claim petition is hopelessly time barred. Even if the show cause



notice was not given to the petitioner then mere non-supply of the inquiry
report, does not warrant automatic reinstatement of the delinquent
employee and it is incumbent upon the delinquent employees to plead and
prove that he suffered serious prejudice due to non-supply of the inquiry
report and by not giving the show cause notice. The petitioner himself
admitted that he carried out the colour photograph of the cheque and
deposited that copied draft in the bank and had accepted the liability so
there was no need for any further inquiry. The punishing authority passed
the order of punishment after due application of mind. It has also
contended that acquittal in criminal proceedings has no bearing or
relevance to the departmental proceedings as standard of proof in both
the situations, is totally different. The order dated 12.10.2015 is a technical
acquittal on the basis of his defence that no permission for prosecution
was taken while the departmental inquiry was a detailed factual inquiry.
Petitioner preferred departmental appeal after a long delay of 9 years and
that was also time barred. Petitioner’s appeal has rightly been dismissed. It
has also been contended that Hon’ble Apex Court has also held that mere
non-supply of the inquiry report does not warrant automatic reinstatement
of the delinquent employee and the petitioner has not shown any
circumstances that he had suffered serious prejudice due to such lapses.
The claim petition is not tenable in the eyes of law and deserves to be

dismissed.

10. The petitioner through his Rejoinder Affidavit has reiterated the
facts of his petition and denied the contention raised by the respondents
and has contended that the reliance placed by the respondents on the
judgment of the Hon’ble Apex Court is not applicable in the present case. It
is settled position of law that any disciplinary proceedings contrary to the
provisions contained in Statutory Rules, is a nullity in the eyes of law and
admittedly, in the present case, neither copy of the inquiry report was
given to the petitioner nor any second show cause notice was ever issued
to the petitioner to put forth his version on the alleged conclusions arrived
at by the inquiry officer. As such, admittedly, the petitioner’s statutory

right was seriously prejudiced and his rights were violated. The petitioner is



entitled for all the consequential benefits including ACP and promotion

from due date and the petition deserves to be allowed.

11. We have heard both the sides and perused the record.

12. The petitioner has challenged the impugned punishment order
dated 05.07.2008 along with the appeal rejection order dated 28.03.2008
and an objection has been raised on behalf of the respondents that the
petition is time barred and no sufficient ground for condonation of delay
has been shown. The petitioner moved an application for condonation of
delay along with an affidavit with the reasons in filing this petition after

such a delay and also on merits.

13. On the merits of the punishment, serious objection has been
raised by the petitioner whereas, learned A.P.O. at the first stage,
primarily, confined his defense on limitation. He has also raised objection
that even after the decision of the criminal trial at the appellate stage, the
departmental appeal was not filed in time. Although this petition has been
filed within permissible time, after the decision of the departmental appeal
on 14.02.2018, but the original punishment order has been challenged
after a long delay. We have considered the grounds for delay condonation

application and the objections raised by the respondents.

14. It is an admitted fact that on the same set of facts, on the basis of
which, the disciplinary proceedings were started, a criminal case was also
filed before the court of Chief Judicial Magistrate, Nainital which was
pending and was decided by that court on 07.12.2012. The petitioner has
submitted that when the criminal case was pending, he moved an
application on 06.10.2008, to the respondent No. 4 with the request that
the effect of the impugned punishment order dated 05.07.2008 should be
kept pending till the final decision of the court is made on the same facts.
His application was forwarded by the Executive Engineer to the concerned
authority. There is no adverse order on this application of the petitioner.
The criminal case was decided at the Magistrate level in 2012 against which
appeal was filed and his appeal was decided vide judgment dated

12.10.2015 and he was acquitted.



15. The court finds that when the petitioner already moved an
application before the disciplinary authority to suspend the sentence
passed in the departmental appeal, till the final decision of the court, he
was fairly under the impression that such decision shall be kept in
abeyance during that period as he was also reinstated after his suspension.
We find that this was a reasonable ground for condonation of delay. This
ground was also raised in the departmental appeal but the Appellate
Authority without considering all these facts, dismissed the appeal without

considering its merit.

16. It is also evident from the contention of the petitioner that he has
raised objection about serious irregularities and violation of the principles
of natural justice and the statutory rules while conducting the disciplinary
proceedings. In such circumstances, when the petitioner was continuously
agitating the matter in the court then, his departmental appeal must have

been decided on its merits too.

17. Hence, after considering all the circumstances, we find that
although delay is of a long period but, in view of the facts that criminal
proceedings were kept pending for about seven years for final decision, the
delay in filling the petition is condoned. Furthermore, it is in the interest of
justice that the doors of the court of justice should not be closed on very
technical ground and the justice should be done after hearing the parties
on merits as per the rules. Hence, the objections raised by the respondents
about delay are overruled and condoning the delay, we take up the

petition to decide it on its merit.

18. On merits, the petitioner has contended that while conducting the
departmental proceedings, the statutory provisions of the Uttarakhand
Government Servants (Discipline and Appeal) Rules, 2003 and the
provisions of Article 311 of the Constitution of India have been violated,
and the principles of natural justice were not followed and no sufficient

opportunity of hearing was given.

19. In this case, obviously, the punishment passed is a major

punishment as the increment was stopped permanently and petitioner was



downgraded to the lower scale. As per the Discipline and Appeal Rules,
2003, the disciplinary authority was required to follow the procedure of

rule 7 of the said Rules, which reads as under:

“7. Procedure for imposing major penalties- Before imposing any major
penalty on a Government Servant, an inquiry shall be held in the following
manner:

(i) The Disciplinary Authority may himself inquire into the charges or
appoint an Authority subordinate to him as Inquiry Officer to inquire into
the charges.

(ii) The facts constituting the misconduct on which it is proposed to
take action shall be reduced in the form of definite charge or charges to be
called charge sheet. The charge sheet shall be approved by the Disciplinary
Authority.

Provided that where the Appointing Authority is Governor, the charge
sheet may be approved by the Principle Secretary, or the Secretary, as the
case may be, of the concerned department.

(iii) The charges levelled shall be so precise and clear as to give
sufficient indication to the charges Government Servant of the facts and
circumstances against him. The proposed documentary evidences and the
name of witnesses proposed to prove the same alongwith oral evidences,
if any, shall be mentioned in the charge sheet.

(iv) The charged Government Servant shall be required to put in a
written statement of his defence in person on a specified date which shall
not be less than 15 days from the date of issue of charge sheet and to
state whether he desires to cross examine any witness mentioned in the
charge sheet and whether desire to give or produce evidence in his
defence. He shall also be informed that in case he does not appear or file
the written statement on the specified date, it will be presumed that he
has none to furnish and inquiry officer shall proceed to complete the
inquiry exparte.

(v) The charge sheet, alongwith the copy of the documentary
evidences mentioned therein and list of witnesses and their statements, if
any shall be served on the charged Government Servant personally or by
registered post at the address mentioned in the official records in case the
charge sheet could not be served in aforesaid manner, the charge sheet
shall be served by publication in a daily newspaper having wide
circulation:

Provided that where the documentary evidence is voluminous, instead of
furnishing its copy with charge sheet, the charged Government Servant
shall be permitted to inspect the same before the Inquiry Officer.

(vi) Where the charged Government Servant appears and admits the
charges, the Inquiry Officer shall submit his report to the Disciplinary
Authority on the basis of such admission.

(vii) Where the charged Government Servant denies the charges the
Inquiry Officer shall proceed to call the witnesses proposed in the charge
sheet and record their oral evidence in the presence of the charged
Government Servant who shall be given opportunity to cross examine such
witnesses. After recording the aforesaid evidence, the Inquiry Officer shall
call and record the oral evidence which the charged Government Servant
desired in his written statement to be produced in his defence.

Provided that the Inquiry Officer may for reasons to be recorded in writing
refuse to call a witness.



(viii)  The Inquiry Officer may summon any witness to give evidence or
require any person to produce documents before him in accordance with
the provisions of the Uttar Pradesh Departmental Inquiries (Enforcement
of Attendance of Witness and Production of Documents) Act, 1976 which is
enforced in Uttarakhand under provisions of Section 86 of the Uttar
Pradesh Reorganization Act, 2000.

(ix) The Inquiry Officer may ask any question, he pleases, at any time
from any witness or from person charged with a view to discover the truth
or to obtain proper proof of facts relevant to charges.

(x) Where the charged Government Servant does not appear on the
date fixed in the inquiry or at any stage of the proceeding in spite of the
Service of the notice on him or having knowledge of the date, the Inquiry
Officer shall proceed with the inquiry exparte. In such a case the Inquiry
Officer shall record the statement of witnesses mentioned in the charge
sheet in absence of the charged Government Servant.

(xi) The Disciplinary Authority, if it considers necessary to do so, may
by an order, appoint a Government Servant or a legal practitioner, to be
known as “Presenting Officer,” to present on its behalf the case in support
of the charge.

(xii) The Government Servant may take the assistance of any other
Government Servant to present the case on his behalf but not engage a
legal practitioner for the purpose unless the Presenting Officer appointed
by the Disciplinary Authority is a legal practitioner or Disciplinary
Authority having regard to circumstances of the case so permits:

Provided that this rule shall not apply in following case:-

(i) Where any major penalty imposed on a person on the ground of
conduct which has led to his conviction on criminal charge; or

(ii) Where the Disciplinary Authority is satisfied , that for reason to be
recorded by it in writing, that it is not reasonably practicable to held an
inquiry in the manner provided in these rules: or

(iii) Where the Governor is satisfied that, in the interest of the security
of the State, it is not expedient to hold an inquiry in the manner provided

in these rules.”
20. As per the rules, the petitioner was entitled for the
opportunity of hearing at two stages. Firstly, after issuance of the
charge sheet, his reply should have been considered by the
disciplinary authority and if petitioner denied the charges then after,
disagreeing with the same, the order for detailed inquiry was to be
made as per the procedure by the Disciplinary Authority himself or by
appointing an inquiry officer. But in the present case, the inquiry
officer was appointed on 06.05.2008, before service of the charge
sheet dated 14.05.2008 was completed on 17.05.2008. Even the
charge sheet was signed by the inquiry officer hence, in such

circumstances, as per the established procedure under the
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Uttarakhand Government Servants (Discipline and Appeal) Rules,
2003, the opportunity of hearing lost its importance. The disciplinary
authority never considered the reply submitted by the petitioner

before proceeding for the final inquiry.

21. The gquestion whether the inquiry officer can be appointed
before reply to the charge sheet is received or not, had come up for
consideration before the Division Bench of Hon’ble High Court of
Uttarakhand in W.P. No. 118 (S/B) of 2008, Lalita Verma vs. State of
Uttarakhand, in which the interim order was passed on 30.06.2008
interpreting the Rule 7 of the Uttarakhand Government Servants
(Discipline and Appeal) Rules, 2003, giving a detailed reasoning
as to why the enquiry officer cannot be appointed before the
reply to the charge sheet. Hon’ble High Court in para 7 of the

judgment held as under:

“7. Under Rule 7 of the aforesaid 2003 Rules, a procedure has been
prescribed for imposing major penalties. In practical terms, Rule 7
(Supra) is in para materia to Rule 14 of Central Civil Services
(Classification, Control and Appeal) Rules 1965 and most of the
other such Rules of various State Governments except that in the
aforesaid 2003 Rules, the prescription is that the Inquiry Officer
may be appointed by the Disciplinary Authority at the very
initiation of the inquiry, even before the charge sheet is served
upon the delinquent officer. In the aforesaid Rule 14(Sub Rule 5) of
C.C.A. of 1965 Central Rules, there is a clear indication that the
Disciplinary Authority appoints an Inquiry Officer only if the
charged officer pleads “not guilty” to the charges, whereas in 2003
Rules the clear indication is that even before framing and service of
charge sheet and before the charged officer pleads “quilty” or “not
guilty”, an Inquiry Officer is appointed. This, in our prima facie
opinion, is a contradiction in terms because the question of
appointment of an Inquiry Officer would arise only if the charged
officer pleads “not guilty” to the charges. If the charged officer
pleads guilty to the charges there may not be any need for
appointment of any Inquiry Officer.”

The Interpretation, which was made in the interim relief order by
the Division Bench of the Hon’ble High Court, was made absolute
by subsequent judgment of the Division Bench in writ petition No.

118(SB) of 2008, Lalita Verma Vs. State of Uttarakhand on
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17.05.2013. Now the government has also issued the guidelines to

this effect.

22. Secondly, when the inquiry officer submitted his report on
24.06.2008, the disciplinary authority did not follow the procedure
established as per the rules. According to rules, he was required to
consider the inquiry report and after recording his own opinion and
agreeing with the inquiry report, it was the requirement of the law,
that a show cause notice along with inquiry report must have been
served upon the petitioner for submission of his reply. This procedure
was never completed and the Disciplinary Authority after receipt of
the inquiry report, directly passed the punishment order imposing a
major penalty. This was in gross violation of the statutory rules as
well as against the provisions of Article 311 of the Constitution of
India and without giving an opportunity of hearing, the petitioner was
punished. Hence, on this basis, the whole proceedings are vitiated
and the punishment order deserves to be set aside. Gross violation of
the procedure mentioned in the disciplinary rules has been made and

the principles of natural justice were not followed.

23. The petitioner has also raised an objection that the inquiry
officer in his report also suggested the punishment. The inquiry report
(Annexure-11) makes it clear that the inquiry officer suggested the
major penalty and special punishment of demotion and for stoppage
of increment as well as for non-assignment of any work, relating to
the financial matter. This inquiry report was never served upon the
petitioner before passing the punishment order dated 05.07.2008
(Annexure-Al). The impugned punishment order dated 05.07.2008
reads as under:
“GHIATCTd STENETOT SRR, TG STFEA0T e T, BAr
TRATSA—IeTe |

TFe’ 399 / TH—eIT / T0310%0 / 08—09 fe=id 5 /7 /2008
BT AT
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Ig IR IUeY, IR TG, A0S0 A+l & fawg 1.50 IRG &0 &
ol $ITE @ YA &g [T Ud WA RS 9, 4 A delal @
1T AoHEE TN T & TN IEeel & 99 U9 foai afiddr &
YRR H U G 282 foHlR 29-04-08 W UK HIl B IER WA
Uy, YR FEIH T03I0%70 Bl 39 BRI & U=id 84 fodid 30—4—08
R Fcifed {6y 9 & I%ard 59 s @ U3id 105 e 6-5-08
SIRT STFEreTRY IR, W03I0W0 T UG IFIvaR Bl ATel &l g Ay
Y| STia AR / STfEreTR IfRIAT, TMoN0W0 SFITR  gRT  3(U9 Ui
21— o foAI® 24-6-08 ERT Iqd HHA ®I TAHY MU ARAT 39
BIACTT B TR Bl T |

Tl RPN, ST ARIAT, TOF0H0 THTER F 27 7 71 qrvsy
yR Wed (o) B W ol gUe & UM Bg WA Bl
ANEg T | [T U4 96 & f0wg diars! & driae g 1 &
U I U | I G 3G 99 SRR B ERA B SR WA
TR qUey, YR Helid &I e YR fved fham S g |

1— - UUSy, WR WD dl TP dad gy Rl WU H Al
Sl & |

2— Al TERIER UOSY, YR WEEG Bl qauH § U &
T (F2H U 9aTAM W0 4500—125—-7000 T 39 BRI @
T 441 /U —XeMl0—2 / falich 31—7—2006 ERT Wlhd febar T o)
UG 4 9 (R0 4000—100-6000) H 3Me¥ ffd &M @ fafd
yeaafld febar ST 2 |

A T IR UL, YR FeEd ((0) B Sad A gqaaE H
A< Ffd B @ [ 9 981 dRd g SAd) ARl dRier TR
YT, TMO3I0H0 TES IwTad § Pl Il B |

ol UIvS, YR WERE B I QO Wal Fld H b UG o Heel
I IS AdeTINe Ued BT BRI AT AT O |

®
|
kil
kil

(Fo FaI)
STEfTeTuT STRIe
THIOT ST a1 fawmT
BARY TRATSE— el |”
24, The punishment order (Annexure:Al) itself makes it clear that
the disciplinary authority passed the punishment order, only on the
basis of the fact that inquiry officer found the petitioner guilty and
has also recommended the punishment, and on the basis of his
recommendation of punishment, the impugned punishment order
was passed. The Disciplinary Authority never applied his independent

judicial mind to the fact recorded in the inquiry report or to the

punishment, neither he recorded any finding of his agreement or
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disagreement with the finding of the inquiry officer nor he has
applied his independent mind for awarding the punishment to the
petitioner. This is the case where the Disciplinary Authority totally
failed to discharge the duties assigned to him and completing the
disciplinary proceedings against the petitioner without following the
rules and on that basis, the impugned punishment order dated
05.07.2008, which is against the rules and principles of natural justice
and Article 311 of the Constitution of India, needs to be set aside.
Consequently, the order of the appellate court also deserves to be set
aside as the appellate court did not consider the merit of the case and
there is no finding about the propriety or impropriety of the

disciplinary proceedings conducted by the punishing authority.

25. The petitioner has also contended that on the basis of the said
conduct, an adverse entry was also awarded to him on 23.07.2008 for
the year 2007-08 and a request has been made to set aside the same.
The recording an annual entry for a particular year is not a part of the
sentence hence, it cannot be considered now, connecting with any
disciplinary proceedings. Furthermore, in the annual entry, the
controlling officer recorded his finding about the general conduct of
the petitioner, hence, it cannot be said that such adverse entry was
totally based on the fact of the disciplinary proceedings, although this
fact has also been mentioned therein. This has been referred to
record the carelessness in his general conduct of his official duties. So
this was not recorded as punishment neither said entry was totally
dependent on the facts, which were made basis of the disciplinary
proceedings. Furthermore, the criminal appeal in which the
petitioner was exonerated from the criminal charges, was decided on
technical ground, while on the factual basis, the Magistrate
recorded the punishment of conviction against the petitioner which
was set aside only on the basis of the fact that prior permission of the
competent authority was not taken before initiating the criminal

proceedings. Hence, the petitioner was not exonerated from the
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criminal charges on merits rather he was acquitted on technical

ground.

26. Considering all the circumstances, we are of the view that the
claim petition deserves to be partly allowed to the extent that the
main punishment order dated 05.07.2008 (Annexure: A-1) passed by
the respondent No. 4 and appellate order dated 28.03.2018
(Annexure: A-2) deserve to be set aside and the petitioner is entitled
to be considered for other benefits including ACP and his promotion
as per the rules and the Government orders. It is, however, made
clear that the adverse entry recorded for the period 30.10.2007 to
31.03.2008 needs not to be interfered, and the following order is

hereby passed.
ORDER

The Claim petition is partly allowed. The impugned order
dated 05.07.2008 (Annexure: Al) and appellate order dated
28.03.2018 (Annexure: A-2) are hereby set aside. The respondents
are directed to consider the claim of the petitioner afresh, for other
service benefits including ACP and promotion, as per the rules and

on the basis of his service record.

No order as to costs.

(A.S.NAYAL) (RAM SINGH)
MEMBER (A) VICE CHAIRMAN (J)

DATE: NOVEMBER 06, 2019
NAINITAL

KNP



