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Present: Hon’ble Mr. Ram Singh
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CLAIM PETITION NO. 16/NB/DB/2018

Chandan Ram, Aged about 54 years, S/o Sri Gusain Ram, Vegetable
Specialist, Directorate Horticulture and Food Processing Uttarakhand,
Chaubatia, District Almora.

Nand Kishore Arya, Aged about 58 years, S/o Sri Prem Ram, District
Horticulture Officer, Champawat.

Satya Prakash, Aged about 55 years, S/o Late Dali Ram, Horticulture
Officer, Uttarakhand Decentralized Watershed Development Project
(UDWP), Post Office, Buakhal, District Pauri Garhwal.

veereeeeeeenPetitioners
VERSUS

State of Uttarakhand through Secretary, Horticulture, Govt.
Secretariat, Dehradun.

Director, Horticulture and Food Processing Uttarakhand, Chaubatia,
District, Almora.

State of Uttar Pradesh through Secretary, Horticulture, Gouvt.
Secretariat, Lucknow.

Sri Praphakar Singh, Nursery Development Officer, Rudrapur, Post
Office Rudrapur, District Udham Singh Nagar.

Sri Ram Swaroop Verma, Nursery Development Officer, Dhakrani,
District Dehradun.

Sri Mahendra Pratap Sahi, Senior Horticulture Inspector, Office of
Chief Horticulture Officer, Dehradun.

Sri Dinesh Kumar Tiwari, District Horticulture Officer, Tehri Garhwal,
Tehri.

Sri Yogendra Singh, Potato and Vegetable Development Officer, Tehri.
Sri Shambhu Nath, Horticulturist, Kotdwar, District Pauri Garhwal.

Sri Pramod Kumar, Superintendent Govt. Garden, Dhunagiri, Post
Office, Dunagiri, District Almora.
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Sri Dharajeet Singh, Potato and Vegetable Development Officer,
Chamoli.

Sri Trilokinath Pandey, Extension Service Officer in the Office of Joint
Director, Horticulture and Food Processing, Bhowali, Nainital.

Sri Gyanendra Pratap Singh, Senior Horticulture Inspector,
Horticulture Mobile team Center, Roorkee, Haridwar.

Sri Satish Kumar Sharma, Senior Horticulture Inspector, Office of Chief
Horticulture Officer, Udham Singh Nagar.

Sri Ganga Ram Singh, Senior Horticulture Inspector, Govt. Garden,
Mudyani, District Champawat.

Sri Ramkushal Singh, Senior Horticulture Inspector, Govt. Nursery,
Rudrapur, District Udham Singh Nagar.

Sri Nem Singh, Senior Horticulture Inspector, Horticulture Mobile
Team Center, Bhadrabad, District Haridwar.

Sri Rajesh Tiwari, Senior Horticulture Inspector, Vidhan Sabha,
Dehradun.

Sri Arvind Kumar Rai, Senior Horticulture Inspector, Horticulture
Mobile Team Center, Machhor, Post Office Machhor, District Almora.

Sri Satya Dev Gautam, Senior Horticulture Inspector, Office of Chief
Horticulture Officer, Udham Singh Nagar.

Sri Om Prakash Singh, Senior Horticulture Inspector, Office of Chief
Horticulture Officer, Haridwar.

Sri Triloki Rai, Senior Horticulture Inspector, Horticulture Mobile Team
Center, Rudrapur, District Udham Singh Nagar.

Sri Anil Kumar Mishra, Additional Horticulture Officer in the Office of
Chief Horticulture Officer, Uttarkashi.

Sri Rajendra Kumar Singh, Senior Horticulture Inspector, Horticulture
Mobile Team Center, Bazpur, District Udham Singh Nagar.

Sri Onkar Singh, Assistant Development Officer, Horticulture, in the
Office of Chief Horticulture Officer, Haridwar.

Sri Ghanand Vashisht, Senior Horticulture Inspector, Office of District
Horticulture Officer, Office of District Horticulture Officer,
Rudraprayag.

Sri P. D. Dhoundiyal, Senior Horticulture Inspector, Office of District
Horticulture Officer, Pauri Garhwal, Pauri.

Sri. Chandra Prakash Chamoli, Senior Horticulture Inspector,
Horticulture Mobile Team Center, Gauchar, District Chamoli.

Sri Dhruv Chandra Singh Rautela, Senior Horticulture Inspector,
Development Block Haldwani, District Nainital.

Sri. Dinesh Chandra Chamola, Senior Horticulture Inspector,
Horticulture Mobile Team Center, Narayanbagad, District Chamoli.

Sri Dungar Singh Mewari, Senior Horticulture Inspector, Govt.
Horticulture Orchard, Satbunga, District Nainital.
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Sri Birendra Singh Rawat, Senior Horticulture Inspector, Govt. Garden,
Circuit House, Dehradun.

Sri Kamal Kishor Joshi, Senior Horticulture Inspector, Office of Chief
Horticulture Officer, Nainital, Bhimtal.

Sri Girjanand Semwal, Senior Horticulture Inspector, Office of Chief
Horticulture Officer, Dehradun.

Sri Jot Singh Bisht, Senior Horticulture Inspector, Office of
Horticulturist, Kotdwar, District Pauri Garhwal.

Sri. Bhuwan Chandra Kandpal, Senior Horticulture Inspector,
Directorate Udyan Bhawan, Chaubatia, District Almora.

Sri Basant Giri, Senior Horticulture Inspector, Office of Chief
Horticulture Officer, Almora.

Sri Omkar Gupta, Senior Horticulture Inspector, Horticulture Mobile
Team Center, Munikireti, District Tehri Garhwal.

Sri Kaur Singh Bisht, Senior Horticulture Inspector, Govt. Potato Farm,
Gangalhri, District Dehradun.

Sri Dayal Singh Bhandari, Senior Horticulture Inspector, Horticulture
Mobile Team Center, Tharali, District Chamoli.

Sri Prakash Kishan Sharma, Senior Horticulture Inspector, Govt.
Orchard, Kashipur, District Udham Singh Nagar.

Sri. Bhuwan Chandra Upadhyay, Senior Horticulture Inspector,
Directorate, Udyan Bhawan, Chaubatia, District Almora.

Sri Digpal Singh Negi, Senior Horticulture Inspector, Horticulture
Mobile Team Center, Agastmuni, District Rudraprayag.

Sri Ramesh Chandra Tinsola, Senior Horticulture Inspector, Office of
Joint Director, Horticulture, Pauri, District Pauri Garhwal.

Sri Surendra Singh Bisht, Senior Horticulture Inspector, Mashroom
Center, Jeolikote, District Nainital.

Sri Prem Singh Rawat, Senior Horticulture Inspector, Office of Chief
Horticulture Officer, Chamoli.

Sri Kunwar Singh Rawat, Additional Horticulture Officer, Office of
District Horticulture Officer, Rudraprayag.

Sri Prem Prakash, Senior Horticulture Inspector, Horticulture Mobile
Team Center, Chakrata, District Dehradun.

Sri Dayal Singh Negi, Senior Horticulture Inspector, Office of District
Horticulture Officer, Rudraprayag.

Sri Deergh Pal Singh, Senior Horticulture Inspector, Office of District
Horticulture Officer, Tehri Garhwal.

Sri Virendra Singh Negi, Senior Horticulture Inspector, Horticulture
Mobile Team Center, Ghooghoo Singri, Post Office Khurpatal, District
Nainital.

Sri Heera Singh Adhikari, Senior Horticulture Inspector, Govt. Plant
House Gagar, District Nainital.
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Sri Mohd. Saklain, Senior Horticulture Inspector, Horticulture Mobile
Team Center, Raipur, District Udham Singh Nagar.

Sri Ram Kesh Katiyar, Senior Horticulture Inspector, Horticulture
Mobile Team Center, Khatima, District Udham Singh Nagar.

Sri Rajendra Singh Mahra, Senior Horticulture Inspector, Govt.
Orchard, Ramgarh, District Nainital.

Sri Jagdish Chandra Kandpal, Senior Horticulture Inspector, Office of
Joint Director, Horticulture, Bhowali, District Nainital.

Sri Bhagwatpuri Goswami, Senior Horticulture Inspector, Horticulture
Mobile Team Center, Gangolihat, District Pithoragarh.

Sri Mohan Singh Rawat, Senior Horticulture Inspector, Office of Chief
Horticulture Officer, Udham Singh Nagar.

Sri Virendra Kumar Pandey, Senior Horticulture Inspector, Horticulture
Mobile Team Center, Khet, Post Office Khet (Dharchula), District
Pithoragarh.

Sri Pooran Singh Adhikari, Senior Horticulture Inspector, Development
Block, Okhalkanda, District Nainital.

Sri Chandan Singh Bisht, Senior Horticulture Inspector, Directorate,
Udyan Bhawan, Chaubatia, District Almora.

Sri Girish Chandra Joshi, Senior Horticulture Inspector, Horticulture
Mobile Team Center, Kanda, District Bageshwar.

Sri Balwant Singh Adhikari, Senior Horticulture Inspector, Office of
Chief Horticulture Officer, Almora.

Sri Harish Chandra Kandpal, Senior Horticulture Inspector, Horticulture
Mobile Team Center, Dwarahat, District AlImora.

Sri Tribhuwan Chandra Joshi, Senior Horticulture Inspector, Office of
Chief Horticulture Officer, Udham Singh Nagar.

Sri. Ghanshyam Singh Bisht, Senior Horticulture Inspector,
Development Block, Kotabag, District Nainital.

Sri Arun Kumar Pandey, Senior Horticulture Inspector, Secretariat
Beautification, Dehradun.

Sri Damodhar Joshi, Senior Horticulture Inspector, Govt. Nursery,
Ramnagar, District Nainital.

veeeeeeeeene.RESPONdents

Present: Sri K. P. Upadhyay, Ld. Counsel

for the petitioners

Sri V.P. Devrani, Ld. A.P.O.
for the Respondents No. 1,2 & 3

Sri Vinay Kumar, Ld. Counsel

for the respondents No. 9, 12, 18, 19, 21, 29, 51
& 56.



JUDGMENT

DATED: JUNE 19, 2019
HON’BLE MR. RAM SINGH, VICE CHAIRMAN (J)

1. The petitioners have filed this claim petition for the following

reliefs:-

“l.  To hold and declare that each of the private opposite
parties nos. 4 to 68 is junior to each of the applicants
herein at the level of Group-I post in the Horticulture
Development Branch Subordinate Service.

Il To issue an appropriate order and direction setting
aside the impugned annexure-1 seniority list dated
23.05.2018 of Group-l employees and restoring the
inter-se seniority as declared earlier in the final seniority
list dated 10.07.2014 which was based on the final
seniority list dated 27.04.1998 of Group-2 employees.

Ill.  Toissue an appropriate order or direction commanding
the official opposite parties not to affect any of the
service benefits already accrued and given to the
applicants herein including the benefit of promotion to
Class Il post.”

2. Briefly stated, the petitioners No. 1, 2 & 3, belonging to
Scheduled Caste category of employees, were initially appointed on
Group-lll post of supervisor, in the Horticulture and Food Utilization
Department of erstwhile State of U.P., in the year 1983 to 1985 and are
governed by the U.P. Horticulture and Food Processing Subordinate
Service Rules, 1993 (hereinafter referred to as ‘Service Rules of 1993’).
The private respondents no. 26 to 68 also Group-lll employees,
belonging to General Category, were appointed prior to the
appointment of some of the petitioners. The Subordinate Services has
three categories of posts. The Group-lll posts, under Horticulture
Development Branch, are to be filled 20% by promotion from eligible
Class IV employees and 80% posts are to be filled up by direct
recruitment. 50% of Group-Il posts are filled by way of promotion and

remaining 50% by direct recruitment through Commission and Group-|



posts, 100% by promotion. Thereafter, from the Subordinate Services
cadre, the next promotion is, to the Group-B post, under the different

rules.

3. The petitioners, who joined Group-lll post during the year
1983 to 1985, were promoted to Group-ll posts, vide order dated
06.04.1996, whereas, private respondents No. 4 to 25 were direct
recruites to Group-Il posts in Subordinate Services, in the year 1992,
prior to promotion of the petitioners. On the basis of the letter dated
13.03.1997 (Annexure: 7), written by the Government of U.P., it was
pointed out that the promotion should be made in the year of
occurrence of vacancies and if the delay has been caused, the
employees should not be held responsible for that. By this letter, it was

expected that the matter should be examined, as per Rules.

4, On the basis of the above letter, the Director of the
department, issued an order dated 06.10.1997 (Annexure: 8) whereby
the year of vacancy was mentioned, before the names of the
employees, with a note that such year of selection, is being recorded
for the purpose of determination of seniority. Therefore, according to
the petitioners, the seniority list of Group-ll employees was rightly
issued on 27.04.1998 (Annexure: 9) and the petitioners were given
seniority above the direct recruits of 1992. The petitioners were
promoted against their quota from Group-Il to Group-l in the year 2000
to 2002 whereas, private respondents were promoted later on. On
10.07.2014, the seniority list of Group-l employees was prepared, in
which, private respondents No. 4 to 25 were shown as junior, on the
analogy of their seniority, given to them in Group-Il cadre, on the basis

of their selection year.

5. There was some litigation before the Hon’ble High Court,
whereby, directions were issued by the Hon’ble High Court, to decide

the representations of the parties. On 31.01.2018, a letter was issued



by the government to the Director, mentioning therein that seniority
list of Group-l of Subordinate Services, issued in 2014, is illegal and
against this, directions were issued, to amend the seniority, as per the
Uttarakhand Government Servants Seniority Rules, 2002 and issue a
fresh seniority list, and also to make available a copy thereof, to the
Government. Therefore, a tentative seniority list was issued and
objections were invited and the final seniority list dated 23.05.2018
(Annexure: 1) of Group-l employees was issued, rectifying the earlier
list of 2014. According to the petitioners, long standing seniority list
cannot be disturbed and the petitioners’ promotion to Class-Il post, was
allowed from the date of occurrence of vacancies of their quota, hence,
they were granted promotion and seniority from back date i.e.
01.07.1989, prior to the date of appointment of private respondents in
1992. Hence, this petition was filed for the aforesaid reliefs, with the
contention that the action of the respondents is not justified and is

against the settled principle of law.

6. Petition was opposed by the State respondent as well as by
the private respondents, with the contention that some of the
respondents were senior in Group-| post to the petitioners and private
respondents No. 4 to 25 were directly recruited in Group-Il cadre in
1992 whereas, petitioners were promoted to the Group-ll cadre on
06.04.1996 and they can only be granted seniority from this date, as it
was the date of their substantive appointment in Group-Il cadre of
Subordinate Service. There is settled law that seniority can only be
granted from the date of substantive appointment, and simply by
mentioning the year of vacancy against their names, the promotion
order issued on 06.04.1996, was not made effective from back date
hence, they cannot be given seniority without amending their order of
promotion, specifically from back date and the seniority cannot be
claimed before their birth in the cadre, as per the Uttar Pradesh

Government Servants Seniority Rules, 1991 and the new Seniority Rules



of 2002 i.e., “The Uttarakhand Government Servants Seniority Rules,
2002”, which are in paramateria. The seniority can be granted from the
date of their substantive appointment and any seniority fixed against
the rules, by making wrong interpretation of Government Order can,
and was rectified by the department at any time and any seniority
order, passed against the seniority rules, is ineffective and on that

basis, no right can be accrued to the petitioners.

7. It was contended that as per the Service Rules of 1993,
substantive appointment is described in Rule 3(j), which means an
appointment, not being an ad-hoc appointment on a post made in the
cadre of service, made after selection in accordance with the Rules.
Rule 22 of the said Rules specifically provides that the seniority of the
persons, substantively appointed in any category of posts, shall be
determined in accordance with Uttar Pradesh Government Servants
Seniority Rules, 1991. Petitioners were appointed substantively in
Group-Il posts in Subordinate Services, in the year 1996 and not in the
year 1988 or thereafter, before the appointment of direct recruits in
1992, and the petitioners can claim seniority on Group-Il post only from
the date, where they were substantively appointed and became
member of the cadre. Perusal of promotion order dated 06.04.1996 of
the petitioners, clearly shows that their promotion on Group-Il posts
has been made on the basis of recommendation of Departmental
Promotion Committee and their promotion order nowhere mentions
that promotion is being made w.e.f. to an anterior date. As the
promotion order is silent on its retrospective effect, therefore, it is

deemed that the same is effective from the date of its issuance.

8. As per the settled Rules, seniority cannot be granted from the
date of occurrence of vacancy in the cadre, unless the promotion order
mentions any prior date. Hence, respondents have contended that the
impugned order was passed as per the relevant Service Rules and the

Uttar Pradesh Government Servants Seniority Rules, 1991 and the



Uttarakhand Government Servants Seniority Rules, 2002, which are

parameteria and the petition deserves to be dismissed.

9. The petitioners through Rejoinder Affidavit, reiterated the facts
of the petition and have submitted that the respondents cannot be
made senior to the petitioners, superseding their previous seniority list
issued in 2014, which was never challenged and was made final. Hence,

their petition deserves to be allowed.

10. We have heard both the sides and perused the record.

11. The petitioners and private respondents, who were promoted
in the erstwhile State of Uttar Pradesh, are governed by the Service
Rules of 1993, which came into existence on 19.06.1993 and these
Subordinate Services are having different branches and the branches
are divided in three groups. Group-lll is the lowest cadre and 20%
vacancies are filled up by promotion from the Group-D employees,
having required qualification and 80% by direct recruitment. The Post
of Group-Il are filled 50% by promotion from Group-Ill post and 50%
by direct recruitment through Public Service Commission, whereas,
Group-l is purely promotional post from Group-Il and thereafter, from
Group-l, the persons are promoted to the next gazetted cadre of

Group-B (Class-Il) service, which is governed by another Service Rules.

12. The respondents No. 26 to 68 were recruited in Subordinate
Services of Group-lll, in which some of the respondents were senior to
the petitioners and most of the respondents were senior to the
petitioners. Petitioners got promotion in their quota of promotion as
Class-Il, which was issued on 06.04.1996 and their quota in promotion
is 50% whereas, the respondents No. 4 to 25 are direct recruites on
Group-ll posts and joined the services in 1992, prior to the date of

promotion order of the petitioners.



13. The petitioners’ case is based on a letter of the Government of
Uttar Pradesh dated 13.03.1997 (Annexure-7), which was issued to the
Director of department of the State of Uttar Pradesh (respondent No.
3), suggesting that the selection of the promoted employees should be
made in the year of vacancy and their seniority should be the same
year of vacancy and if the promotional exercise is taken late, the
employees are having no fault of their, hence, a request was made to
do needful as per the rules. Interpreting this letter, the Director of the

department of State of Uttar Pradesh (Respondent No. 3) issued an

10

order dated 06.10.1997, with the following words:-

“NITT & AR [0 124 /S—160 /T—2 /30 fdowmo /fei® 6
I 1996, 3T Ho 7896 /T—160 /aW—2 /30 faowmo, foeid 27
TRAY 1997 T4 37T H0 691 /31—160 / T7—2 /30 faosmo, feie 7 73
1997 fSr® gIRT fA=feiRad HHaTRAl B Fe—2 SeH fdbrd Il &
7l W GG gRT FRifid gfad uee @1 T8 &, H 99 9¥ &l 3idA
Tel foar T o |

3T IMAARYT W0 300 /58—1-97—245 /96 o 13.03.97 &

IRUEy ¥ TG (R SSd] & gieadivl ¥ Iad foun & &9 4
e fRUaR 7g9 a¥ eifed far o @1 ¥ 1 AGIER eRiar

grEd & |
B, HHARS BT M B4 HHARS BT M
.
I qY 198788 FPq[d S /S @

et
T Y 198788

1. | g 8 g RiE T qY 198788

2. | o qa @ Wi 1 I A M

3. | edal= fasm 2 st &9 T ST

4. | A I g O 3 L IRSILIGIE]

5 | 8 IR U 4 st &9 T ST

6. | 3 ERIGce™ HNIAIA | 5 Y ofrer XM

7. | 5 S T OIS 6 S & M

8. | o gyl wqe 7 of STERT

9. |3 g g 8 & Sraed {78

10. | &Y Yorold Rig aRT | 9 S T fhoR

1. | & g R foe I Y 1989—90

12. | 8 Mfd=e Rig aq | 1 A RIS T

13. | 8 T SIh 2 A I YpTT




11

14. | 37 os Rig Adan T qY 1990—91
15. | 311 09 T Ifed AT Y 1991—92
16. | o & Rig fqe 1 A g Rig sgostia
17. | & <9 Rig =l 2 i 91 W
18. | o yam R &=fear | 3 S Y HAR
19. | 41l Wiged Rig U8R | 4 s g M
20 | &1 TeRiE wer T 99 1992-93
21. | 31 XgdR Rig fqe T qY 199394
22. | 80 <9 RfE W& | 1 i I
23. | A W9 g SEn
24, | 1 <dl Y4IE 9T
25. | A wEERe Aifeara
26. | N 3T Rig USRI
27. | & Y9 HAR A
28. | & v\ Ryg =0
20. | &1 T W TR
30. | & TTorer |
31. | o e RiE
32. | 50 a8 guien
33. | S goMIET Hor
34, | & gemTel g A
35. | # 9 RiE o
36. | T & QRIfed
37. | 3a= R e
38. | @ 3 Ued
39. | faorg yse Wl
T qY 1989—90
40. | WReR g
41. | foora Rig @cd
42. | gud [BeR Mare!
43, | AR T W
44, | Y T o
45. | <9 Rig Nad
46. | o TNITE g9
47. |9 9= R 7
48. | Do I foe
49. | e Rig e
Y9 qY 199091
50. | ooV TS HATC
51. | Q¥ e foirare]
52. | M Rig @l
. TI9 qY 199091
53. | <fdw AIET Ao
54. | @Iy g feyerre
55. | Mfdwe qoo™ U=
TYF 99 1992—93
56. | ¥R Rig qeeard




e el H Uz @ R ordl & b add wae al gl @ i

12

T 99 1992—93
57. | TRV STelTIe
58. | g g STerTdd
59. | ¥ R wrad
II9 99 1994—95
60. | Wes R fae
61. | SHY I oquferdTd
62. | ®Ha IR geren
II9 99 1995—96
63. | HEd URITE RRIfed
64. | Tad RE AR
IYF 99 1996—97
65. | &R Rig =l
66. | STTGIY q1g Wl
67. | TR T G
68. | WA g ad

FuRo & gfedor # sifda fear o <@ © | o 39 A 4 B oR @
a1 i @ A= et g |

CIEMCICREE)

BEEED

Aol e U9 el YHWhR], Jadid |
S 9+, defear

UFd 3970 / T—160 /a—2 /30 faosmo / e diafem 06.10.1997
yfafert: Ffoad & gaael vd saead dridE! &g Ui |

NS gk oD~

10.
1.
12.
13.
14.
15.

Faferd peamy

a7 S e, Tddig & |

A 3T Ud SMepHTor, [ SR, gadia & |

ST RV, gegMl/ BIegR |

3efeTdh, DT IeT AN / AT / ARAR /G |

Tolde BIATTSeR, 30!, S A, URASHI, SANTPIT |

IUMCYS, JEF T4 @ YEEPR BANS HUSH, WHldid /Tgdd, HUSd
US|

SUTTCYID, JEM HF YIRT ARBRI, dlafean |

T S A9, ASdIg =1t Bel A des SR |

IR Jed IR 3Cell el b IR, TEvIg |

SYURASHT e, a1, ST, Uaw, GRASHT T, S+ |
SYURASTHT 99T, 99, 89¢, SU ST, I+, fead |

Y IR e, @, T STalM, AR, el |

g IR Fews, STefld, Uave (e, S090 SfFaxT VR, Qevig |
IR I |

CICECIKREE)
fecera |”



13

14. On the basis of this, the petitioners are claiming that their
promotion has been made effective from back date, i.e. from the date
of vacancy, whereas, respondents have contended that simply by
mentioning the year of vacancy, their promotion order issued on
06.04.1996, was not made effective from back date and mentioning of
the date, was simply to ascertain the inter-se seniority of the promotee
employees and this cannot affect their entry in the cadre vis-a-vis the
direct recruits, who were already in the cadre from 1992 in a
substantive capacity, whereas, the petitioners were promoted vide
order dated 06.04.1996 and their promotion order was not amended
to make it effective from back date. According to respondents, the
substantive appointments of the petitioners cannot be treated in

Group-Il prior to the year 1996 or from the date of vacancy.

15. We agree with the argument of the learned counsel for the
respondents because of the reasons that simply by mentioning the year
of vacancy, the promotion order of the petitioners issued on

06.04.1996 was not made effective from back date and cannot be read

accordingly. There is settled law that seniority cannot be granted from
the date of occurrence of vacancies in the cadre, unless the promotion
order are made effective specially by mentioning any such prior date.
The petitioners were substantively appointed by promotion on Group-ll
post w.e.f. 06.04.1996 and that date was not changed to any prior date
by any specific order, hence, in view of the court, they are entitled for
seniority from the date of order i.e. 06.04.1996 on Group-Il post,
because of the reasons that the Service Rules of 1993 clearly mentions
that seniority of persons, substantively appointed in any category of
posts, shall be determined in accordance with the Uttar Pradesh
Government Servants Seniority Rules, 1991 from the date when he is
substantively appointed, and substantive appointment means, an

appointment not being an ad-hoc appointment on a post made in the
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cadre of service and made after selection, in accordance with service

Rules.

16. Unless, the order of the promotion of the petitioners issued on
06.04.1996, was specifically amended, and was made effective from
prior date, then simply by mentioning the year of vacancy in the order
issued by the Director, cannot make their substantive appointment
with prior date. In view of the court, for doing such exercise, it was
necessary to give notice to the affected parties, who were in the cadre
of Group-Il w.e.f. 1992 prior to the promotion order of the petitioners
in 1996 and without doing this lawful exercise and without getting any
such specific recommendations of DPC, that order cannot be made.
Furthermore, the order dated 06.04.1996 was issued on the
recommendations of the DPC wherein, no such promotion was
recommended from back date, neither amended DPC was held for this
purpose, nor any specific order, to make effective the promotion order
dated 06.04.1996 was passed by the appointing authority, hence,
simply by mentioning the year of vacancy, the substantive appointment
of the petitioners on the promotional post, cannot be made effective
from back date. Simply by writing the date of vacancy in the seniority
list, cannot override the promotion order of the petitioners.
Furthermore, there was a clear stipulation in the seniority list, issued in
1998 that date of appointment by promotion has been written only for
the purpose of inter-se seniority hence, court finds that if such dates
were mentioned, the inter-se seniority of promotee persons were to be
settled accordingly and private respondents No. 4 to 25, who were
direct recruites, are not affected by such order. Since, the private
respondents No. 4 to 25 borne in the cadre in 1992 and petitioners
were borne in the cadre in 1996 hence, they cannot be senior over the
persons who borne in the cadre four years prior to the petitioners.
Furthermore, the petitioners’ promotion from Group-Illl posts to

Group-Il posts on 06.04.1996 were made within 50% promotion quota,
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whereas, prior to it on 28.02.1992, 50% appointments were made from
direct recruites quota of private respondents, hence, contention of the

petitioners in this respect, cannot be accepted.

17. The petitioners have contended that initially seniority list
dated 10.07.2014 was prepared as per the relevant seniority rules and
it cannot be disturbed. Prior to it, the seniority of the Group-Il posts
was also prepared in 1998. The respondents have contended that the
seniority list of 1998 was never circulated and finalized as per law and
the order wherein, the selection year was mentioned, was not an
amendment, effecting the promotion order of the petitioners from
back date hence, there was no need to challenge the same. We are of
the view that the order of seniority, if any, which was issued against the
seniority Rules of 1991, is totally illegal and does not mature any right
to the petitioners, and as per the Rules, the respondents will regain

their seniority, in the next cadre even after promoted, later in time.

18. Respondents have also argued that after 1998 till 2014, no
seniority list was issued and circulated hence, there was no occasion to
challenge the same and regarding the seniority list of 2014, objections
were filed and litigation was pending before the Court and in view of
the direction of the Court, passed in October, 2015, the petitioners had
challenged the seniority list dated 17.08.2013. There was another
seniority list dated 18.02.2012 in existence, on the basis whereof
promotional exercise was being under taken and the final seniority list
dated 10.07.2014 was prepared against the rules and such illegality was
rectified by the respondent department, as the previous order was not

as per Rules.

19. This court finds that the initial appointment of the petitioners
on Group- Il post was wrongly interpreted, prior to 1992, while it was
made on 06.04.1996. Such illegal interpretation can be corrected

accordingly, because of the reasons, that on the basis of any executive
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order and wrong interpretation, the seniority list issued in violation of
the Seniority Rules, 1991 of U.P. and the Uttarakhand Government
Servants Seniority Rules, 2002, does not give any legal rights to the
petitioners to claim seniority against the Service Rules. As the matter of
finalization of seniority of 2002 and 2014, was also sub-judiced before
the Hon’ble High Court for settling the seniority and deciding the
representation. On the basis of the representation, direction was also

sought by the department from the Government.

20. The order of the Government dated 31.01.2018 also clarifies
that vide letter No. 408/3—17—1/17—18 of the Director, Horticulture
dated 01.12.2017, direction was sought by the Director from the
Government to finalize the seniority list of the persons of Group-Il. In
response to that, it was pointed out by the government that the
seniority list of Subordinate Services issued in 2014, is defective and
against the rules, hence, a direction was issued to correct the same and
to issue a new seniority list to settle it afresh as per the Uttarakhand
Government Servants Seniority Rules, 2002. On the basis of that, an
order dated 28.03.2018 (Annexure: 19) was issued and objections were
invited and after considering the objections, the impugned final
seniority list was issued on 23.05.2018 (Annexure: 1). This court finds
that the previous seniority list was not as per the relevant Seniority
Rules and the impugned seniority list was issued, which is in accordance
with the Uttar Pradesh Government Servants Seniority Rules, 1991 and

the Uttarakhand Government Servants Seniority Rules, 2002.

21. The court is of the view that previous seniority list was issued
on the analogy that promotion orders of the petitioners was made
effective from back dates, prior to the entry of the respondents in the
services. The contention of the petitioners that they were allocated and
granted promotion prior to the date of their promotion order cannot
be accepted because the order dated October, 1997, does not shift the

date of their promotion prior to 1996 i.e. to the date of their vacancy.
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Mere, existence of vacancy in a particular cadre and uniting it in
seniority, cannot make them senior, unless their promotion order was
amended as per law. Their claim for promotion on Group-Il post was

determined only in the year 1996.

22. The contention of the petitioners that their long standing
seniority cannot be unsettled, cannot be accepted in this case, because
of the reasons that a final seniority list which was made in violation of
the statutory provisions, provided for determination of seniority, is
illegal and that illegality can be rectified at any point of time, if issued in
violation of statutory provisions by the authority. It has been argued

that it is settled law that illegal order is always illegal.

23. The court also finds that there is no pleading in the claim
petition that their promotion was made from the date of occurrence of
vacancy and in their case, only the year of vacancy was mentioned by
separate order. Neither the order of the Government, suggesting such
exercise can be passed in contravention of the statutory provisions,
governing the seniority i.e. the Uttar Pradesh Government Servants
Seniority Rules, 1991 nor it has any legal effect on seniority. However,
the order of promotion can be made effective from the back date, if it
is specifically mentioned in the promotion order itself and the
promotion order dated 06.04.1996 does not mention for such
promotion from back date, neither it was amended in any lawful
manner. It is not the case of the petitioners that final seniority list of
1998 and 2014 was in conformity with the Seniority Rules of 1991 and
the Uttarakhand Government Servants Seniority Rules, 2002, hence,
the contention of the petitioners, cannot be accepted now. The
impugned seniority list of 2002 was prepared by the department in
terms of the seniority Rules of 2002 on the basis of the date of
promotion of the petitioners and the private respondents on Group-ll
posts. The petitioners cannot claim the seniority from the date, when

they were not borne in the cadre and they cannot be granted such
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seniority prior to the date of their birth in the cadre, in the absence of

specific order.

24. Different citations of the case, submitted by the petitioners,
do not help to them in this case because of the reasons that previous
seniority list was settled in clear violation of seniority rules and the
rectification of such illegality by the department, particularly when
issue remained sub-judice before the court from time to time, and now
they cannot claim relief on the basis of any such action which is against

the law.

25. Considering all the circumstances, we are of the view that the

petition has no merit and deserves to be dismissed.

ORDER

The claim petition is hereby dismissed. No order as to costs.

(A.S.NAYAL) (RAM SINGH)
MEMBER (A) VICE CHAIRMAN (J)

DATE: JUNE 19, 2019
NAINITAL
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