BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
AT DEHRADUN

Present: Hon’ble Mr. Ram Singh

...... Vice Chairman (J)

Hon’ble Mr. D.K.Kotia

....... Vice Chairman (A)

CLAIM PETITION NO. 23/DB/2018

1. Chandra Prakash Sharma, S/o Late Thakur Dass Sharma, Currently
working as Deputy Director, Watershed Directorate, Uttarakhand,
Dehradun.

2. Sohan Lal, S/o Sh. Chandra Singh, Currently working as Divisional Forest
Development Manager, Haridwar, Uttarakhand.

3. Subodh Kumar Kala, S/o Sh. H.D.Kala, Currently working as Sub-Divisional
Officer, Chakrata Forest Division, Uttarakhand.

4. Mabhipal Sirohi, S/o Lata Madan Pal Singh Sirohi, Currently working as

Sub-Divisional Officer, Rudraprayag Forest Division, Uttarakhand.

................ Petitioners
With

CLAIM PETITION NO. 21/DB/2018

1. Bharat Singh (Retired), S/o Late Sohan Lal, R/o- 21-Chander Road,
Dalanwala, Dehradun.

2. Satyendra Nath Tripathi, (Retired), S/o Late Kamleshwar Tripathi, R/o,
B-303, Om Sarthak Apartment, Sewla Kalan, GMS Road, Dehradun.

3. Jagdish Singh Rawat (Retired), S/o Shri Gabar Singh Rawat, R/o-3
E/46, Shastri Nagar, Haridwar Road, Dehradun.

4. Narendra Singh Chaudhary (Retired), S/o Shri Indra Raj Singh, R/o 7,
Sahastradhara Enclave, Sahastradhara Road, Dehradun.

5. Vijendra Kumar Singh (Retired), S/o Shri Igbal Bhadur Singh, R/o
695/3, Kailash Puri Colony, Badhambari Gaddi, Allahpur, Allahabad.

................ Petitioners



10.

11.

With

CLAIM PETITION NO. 22/DB/2018

Surendra Kumar, S/o Late Shri Radhey Shyam, Currently working as
Divisional Forest Officer, Kalsi Soil Conservation Forest Division, Kalsi.
Indresh Upadhyaya, S/o Late Shri Chetna Nand Upadhyaya, Currently
working as Divisional Forest Officer, Lansdown Soil Conservation
Forest Division, Lansdown.

Rajendra Singh Kahera, S/o Late Shri Bhanu Lal Kahera, Currently
working as Divisional Logging Manager, Uttarakhand Forest
Development Corporation, Curzon Road, Dehradun.

Kamta Prasad Verma, S/o Shri Ram Awtar Verma, Currently working
as Sub-Divisional Forest Officer, Raipur, Mussoorie Forest Division,
Mussoorie.

Surendra Pratap Singh, S/o Late Shri Dharam Veer Singh, Currently
working as Divisional Forest Officer, Alaknanda Soil Conservation
Forest Division, Gopeshwar.

Shyam Sunder Vaishya, S/o Late Shri Murlidhar Vaishya, Currently
working as Divisional Logging Manager, Chakrata (Dehradun)
Ravindra Nath Srivastav, S/o Late Shri Kamla Prasad Srivastav,
Currently working as Sub-Divisional Forest Officer, Tons Forest
Division, Purola.

Inder Singh Negi, S/o Shri Mahendra Singh Negi, Currently working as
Divisional Logging Manager, Uttarkashi.

Ravikant Mishra, S/o Late Sri Uma Shankar Mishra, Deputy Director,
ILSP, Pauri Watershed, Pauri.

Sant Ram, S/o Late Shri Chhote Lal, Currently working as Divisional
Forest Officer, Lansdown Forest Division, Lansdown.

Dheeraj Kumar Bachwan, S/o Late Shri Saagar Chandra, Currently
working as Sub-Divisinal Forest Officer, Lansdown Soil Conservation
Forest Division, Lansdown.

................ Petitioners
With



CLAIM PETITION NO. 30/DB/2018

1. Gangeshwar Pandey (Retired) S/o Late Shri Bal Mukund Pandey, R/o
878, Indira Nagar Colony, P.O. New Forest, District-Dehradun.

2. Bhupendra Singh Jeena (Retired) S/o Shri Ram Singh Jeena, R/o %
Durga Nagar, Lohariasal Malla, Post-Kathgharia, Haldwani, District
Nainital.

3. Pramod Kumar Bhatt (Retired) S/o Late Sri N.D.Bhatt, R/o H.No. 357,
Gali No. 1, Lohariasal Malla (Unchapul), Post-Kathgharia, Haldwani,
District Nainital.

4. Sher Singh Nagnyal (Retired) S/o Late Shri Sohan Singh Nagnyal,
Pawan Vihar Colony, Jakahni, P.O. Bin, District Pithoragarh.

5. Banvasi Nishad (Retired) S/o Late Shri Ram Lakhan Nishad, R/o
Dharma Niwas, New Friends Colony, Chorpani, Ramnagar, District
Nainital.

6. Nand Ram Arya (Retired) S/o Late Shri Til Ram Arya, R/o Aishwarya
Bhawan, Bhagwanpur Vichala, P.O. Haripur Naik, Haldwani, District
Nainital.

7. Digambar Singh Rawat (Retired), S/o Late Shri Gulab Singh Rawat,
R/0-D/20, Chandralok Colony, 101, Rajpur Road, District Dehradun-
248001.

8. Brijmohan Dobriyal (Retired), S/o Late Shri Guna Nand Dobriyal, R/o
Vill & P.O. Nehru Gram, Saheed Jaideep Bhandari Marg, Nehru Gram,
District-Dehradun.

9. Smt. Prema Yadav, W/o Late Shri Pyare Lal Yadav (Retired), R/o
Sharthi Vihar, P.O. Nehru Gram, District Dehradun.

................ Petitioners
With

CLAIM PETITION NO. 31/DB/2018

1. B.B. Martolia, S/o Late Shri Hayat Singh Martolia, Currerntly working
as Sub Divisional Forest Officer, Rishikesh Sub Division, Dehradun

Forest Division, 5, Tilak Road, Dehradun.



2. Khushhal Singh Rawat, S/o Late Shri Puran Singh Rawat, currently
working as DLM (East Haldwani), Uttarakhand Forest Development
Corporation, Haldwani, District Nainital.

3. Vinod Kumar Singh, S/o Shri Balkaram Singh, Currently working as
DFO, Tehri Dam-Il, Uttarkashi, District Uttarkashi.

4. Ramesh Chandra Kandpal, S/o Shri Keshav Dutt Kandpal, Currently
working as ACF/Assistant Silviculturalist (Hill), Uttarakhand, Fairy
Hall, Tallital, District Nainital.

................ Petitioners
With

CLAIM PETITION NO. 32/DB/2018

Vinod Kumar Singh S/o Late Adithya Prasad Singh aged about 54 years,
presently posted as Sub Divisional Forest Officer, Tehri Forest Division,
New Tehri.

................ Petitioner
VERSUS
1. State of Uttarakhand through Additional Chief Secretary/Principal
Secretary (Forest), Civil Secretariat, Dehradun.
2. Secretary (Finance), Civil Secretariat, Dehradun.

3. Principal Chief Conservator of Forest, Uttarakhand, Dehradun.

................ Respondents

Present: Sri Shashank Pandey, Ld. Counsel
for the petitioners
Sri V.P.Devrani, Ld. A.P.O.
for the Respondents No.1 &2
Sri Aman Rab, Ld. Counsel

for the Respondent No. 3

JUDGMENT

DATED: AUGUST 20, 2018

HON’BLE MR. D.K.KOTIA, VICE CHAIRMAN (A)

Since the facts and question of law involved in these 6 Claim
Petitions are similar and the relief sought in all the claim petitions is also

same, these connected claim petitions are being disposed of by a



common judgment. For the sake of convenience, Claim Petition No.
23/DB/2018 has been taken as the representative petition for the
purpose of facts in all the cases. Howerver, it may be mentioned that
while all the petitioners in the Claim Petition No. 21/DB/2018 have
already retired, in Claim Petition No. 30/DB/2018, 8 out of 9 petitioners
have retired and the petitioner No. 9, Smt. Prema Yadav is wife of
deceased Sri Pyare Lal Yadav (Retd.). The petitioners in Claim Petitions
No. 22/DB/2018, 23/DB/2018, 31/DB/2018 and 32/DB/2018, are all

serving officers.

1. The petitioners have filed the present claim petition for

seeking the following reliefs:-

“A. To issue order or direction to call for records and to
quash the impugned G.O. no. 132/XXVIl (7)40/2018 dated
04.05.2018 passed by respondent no. 2, amending the
previous G.O. dated 06.11.2013 (Annexure A2).

B. To issue order or direction to call for records and to
quash the impugned order no. Ka. 2247/1-8(3) dated
08.05.2018 (Annexure Al).

C. To issue order or direction directing the respondent
no. 3 to implement the order dated 11.04.2018 passed by
the Respondent no. 1 and give the pay scale of 37,400-
67,000 Grade Pay Rs. 8,900 to the petitioners as 3" ACP
from the date of entitlement.

D. To issue order or direction directing the respondents
to give arrears of difference in salary along with an interest
of 14% p.a. from the date of accrual to the date of actual
payment.

E. To give any other relief that the Court may deem fit
and proper in the circumstances of the case.

F. To give cost of petition to the petitioners.”
2. The facts, in brief as per the claim petition, are as under:-
2.1 The petitioners were appointed as Range Officers in the

Forest Department of the State Government by the method of direct

recruitment between the years 1980 and 1989.



2.2 According to the petitioners, the first promotional post for
Range Officer is Assistant Conservator of Forest (hereinafter called
‘ACF’). The second promotional post for Range Officer is Deputy
Conservator of Forest (hereinafter call ‘DCF’). The third promotional post
for Range Officer is Conservator of Forest (hereinafter call ‘CF’). While
the post of ACF is filled up as per U.P. Forest Service Rules, 1993, the
posts of DCF and CF are the posts of Indian Forest Service (hereinafter
call IFS). It is stated in the claim petition that 50% posts of ACF are filled
by promotion from Range Officers and as per Indian Forest Service
(Recruitment) Rules, 1966, 33.33% posts of IFS are filled by promotion

from ACF. According to the petitioners, Range Officers are also a feeding

cadre of IFS having stake of 16.5% in ideal condition.

2.3 It has further been stated in the claim petition that the
petitioners were given the benefit of the First and Second Time Scale as

per the pay scales of ACF and DCF as under:-

Name of the petitioner Date of Date of Date of
Joining as getting getting
Range benefit of 1** | benefit of
officer time scale 2" Time
Scale
Chandra Prakash Sharma | 04-05-1980 | 04.05.1996 01-05-04
Sohan Lal 01-11-1987 | 01-11-2001 01-11-07
Subodh Kumar Kala 01-01-1988 | 02-01-02 01-09-08
Mabhipal Sirohi 01-05-89 10-09-03 01-09-08

2.4 After 6™ Pay Commission, the scheme of Time Scale benefit
was replaced by new scheme of Assured Career Progression (ACP) vide
G.0. of the Finance Department, Government of Uttarakhand dated
08.03.2011 (Annexure: A5). According to the scheme of ACP, three
financial upgradations were allowed after completion of continuous
and satisfactory service of 10, 18 and 26 vyears. Later on, by
amendment vide G.O. dated 01.07.2013, three financial upgrdations

were allowed after completion of 10, 16 and 26 years of service. The

scheme of ACP provided benefit of next higher Grade Pay along with its



Pay Band in accordance with the Pay Matrix Table as per the Sixth Pay
Commission pay scales issued by the G.O. dated 17.10.2008
(Annexure: A7). The G.O. of ACP dated 08.03.2011 made it clear that
the benefits of next higher Grade Pay along with its Pay Band for the
purpose of First, Second and Third ACP may be the Grade Pay (with its
Pay Band) of the next promotion post or it may be less than the Grade
Pay (with its Pay Band) of promotion post. Thus, the ACP scheme
provided benefit of only next higher Grade Pay along with its Pay Band
in the Pay Matrix Table and it was made clear in the scheme that the
Grade Pay with its Pay Band of the promotion post (when higher than
the next higher Grade Pay in the Pay Matrix Table) will be permissible

only when the person is actually promoted on the post of promotion.

2.5 The scheme of ACP was amended in respect of those
substantively appointed employees whose Grade Pay was Rs. 4800 or
less vide G.O. dated 06.11.2013 (Annexure: A6). Paragraph 2 of the G.O.
dated 6.11.2013 reads as under:-

“— I ERT fRRIR fod W Flg & @W A g3 O
et I °T g § 5 o wwaRal & for godflodio @
AN @ FaRell & R W W0 4800 IS I I IHH <A UM
arel Hiferd w9 F Ra g FHaRal & fog el gef
IS SUAY @, 981 YR & UG &1 US a9 U9 GEId da
48 Jafddd w9 | Wi 9q91E & B9 H AT I Gerd
B UT SUAY el ®, 9@ IRy -

395 / xxvii(7)/2006 f&id 17 3/dCER, 2008 & Helwid—1 H

SUel dlfeldl & SFJAR ATl IS I T4 FoTd dad dvs

TIfTd T T I b ®Y § B 01 TIWR 2013 9
AT Rl & =T deblel YT ¥ A Y A @

o T WY Wi YeH AR g |7

Thus, the G.O. dated 06.11.2013 provided that the State Government
employees who were substantively appointed with Grade Pay of Rs.

4800 or less will get the benefit of Grade Pay with corresponding Pay



Band of promotion post, if the post for promotion is available and in
case, post of promotion is not available, they will be entitled to the
next higher Grade Pay (with its Pay Band) as per the Pay Matrix Table
enclosed with the Sixth Pay Commission G.O. dated 17.10.2008.

2.6 The Principal Chief Conservator of Forest (PCCF) taking
cognizance of the G.0. dated 06.11.2013, amended the 3™ ACP of 52
officers vide order dated 30.1.2014 (Annexure: A9) and sanctioned
Grade Pay Rs. 8700 in place of Grade Pay Rs. 7600 granted earlier in
the year 2011 and 2012. Thereafter, 19 more officers were also
granted Grade Pay Rs. 8700 as 3™ ACP in 2015 (Annexure: A11) relying
on the order of the PCCF dated 30.1.2014.

2.7 Simultaneously, the PCCF, on 30.1.2014 (Annexure: A10),
referred the matter of an anomaly in granting 3" ACP to Range Officers
vis-a-vis ACF to the Government. According to this letter of PCCF, the

posts of promotion in respect of Range Officers are as under:-

Posts Grade pay
(Rs.)
1. ACF(State Forest Service) 5400
2. DCF(Indian Forest Service) 6600
3. CF (Indian Forest Service) 8900

The PCCF has also mentioned in his reference to the Government that
the G.O. dated 06.11.2013 is applicable only to those employees who
were directly appointed on the post having Grade Pay of Rs. 4800 or
less and, therefore, the directly recruited ACF whose Grade Pay is Rs.
5400, are entitled to get the benefit of First, Second and Third ACP only
in the form of next higher Grade Pay as per Pay Matrix Table enclosed
with the G.0O. dated 17.10.2008 and accordingly, their financial

upgradations are as under:-



ACP Grade Pay(next higher)
First Rs. 6600
Second Rs.7600
Third Rs.8700

The anomaly which was referred by the PCCF to the Government is this
that the Range Officers whose Grade Pay is 4800 at the time of their
direct recruitment (and who are covered under the G.O. dated
6.11.2013) are entitled to get Rs. 8900 (Grade Pay of the 3™
promotional post of CF) which becomes more than the next higher
Grade Pay (Rs. 8700) payable to the directly appointed ACF as the 3"
ACP and, therefore, Range Officers have been granted Grade Pay of Rs.
8700 only in place of Grade Pay of Rs. 8900 as 3™ ACP to avoid the
anomaly. The PCCF vide its letter dated 30.1.2014 (Annexure: A10)

sought the direction of the Government for resolving the anomaly.

2.8 In addition to 71 Range Officers who were granted 3" ACP
of Grade Pay Rs. 8700 in 2014 and 2015, 10 more Range Officers were
also entitled to the 3™ ACP but their cases could not be finalized
because the matter had been referred to the Government for
clarification. The Government issued a clarification G.O. in respect of
various issues relating to the scheme of ACP on 28.11.2017 (Annexure:
A15) and advised the Forest Department to grant the ACPs as per the
G.O. dated 28.11.2017. On the basis of the G.O. dated 28.11.2017, the
PCCF issued orders on 20.12.1017 (Annexure: A16) and 22.12.2017
(Annexure: A17) and made an amendment in the 3" ACP granted to
the Range Officers in 2014 and 2015 reducing the Grade Pay from Rs.
8700 to Rs. 7600. Reduction in the ACP by the PCCF and recovery of
excess payment was stayed by the Additional Chief Secretary, Forest &
Environment, Government of Uttarakhand on 08.01.2018 (Annexure:
A18) and thereafter, the Additional Chief Secretary issued a G.O. on
11.4.2018 (Annexure: A19) by which the PCCF was directed to grant
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First, Second and Third ACP to the Range Officers in accordance with
the G.O. dated 6.11.2013 as under:-

BHIG fHTael &1 W TR @ US TS a4
1 IR U a9 HaT IeTdel, 1993 | FERE 9 ARIH | |0 5400 /—
(50 wferera)
2. 3MS0THOTHO il fHTdel, 1966 SR 0 6600 /—
HRED /TR
3. —qad— CRIRSRGED 0 8900 /—
2.9 After the G.0. of the Additional Chief Secretary,

Environment and Forest, Government of Uttarakhand dated 11.04.2018,
the PCCF again referred the matter to the Government with a copy to
the Finance Department. The Finance Department of the Government
of Uttarakhand issued a G.O. dated 04.05.2018 (Annexure: A2) and by
this G.0., it was clarified that for the purpose of G.O. dated 06.11.2013,
the posts of promotions which are included in the cadre structure of the
State employees under the relevant Service Rules can only be
considered for the First, Second and Third ACP. It was also made clear
in the G.O. that where the posts of promotion are not available in the
cadre structure of the State employees, only the next higher Grade Pay
with its Pay Band in the Pay Matrix Table will be permissible for the
purpose of First, Second and Third ACP. It was further made clear that
for the purpose of the G.O. dated 06.11.2013, the posts of promotion

under All India Services are not included.

2.10 On the basis of the G.O. of the Finance Department dated
04.05.2018, the PCCF (respondent no. 3) issued an order dated
08.05.2018 (Annexure: Al) for re-fixation of pay and for recovery of extra
amount paid to the officers as a result of higher amount of 3™ ACP

granted to them in 2014 and 2015.

3. The petitioners in their claim petition have challenged the

orders dated 04.05.2018 (Annexure: A2) and 08.05.2018 (Annexure: Al)
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and prayed for restoration of G.O. dated 11.04.2018 (Annexure: A10)

mainly on the basis of the following grounds:-

(i) The order dated 04.05.2018 is a substantive order in the
garb of clarification order and cannot operate

retrospectively.

(i) The petitioners have not been given any opportunity of
hearing before passing order of re-fixation of pay and

recovery.

(iii) The order dated 04.05.2018 has been passed without having
the authority to do so as the order dated 06.11.2013 was
issued after the approval of the Cabinet and any change in
that order could only be made after the prior approval of the

Cabinet.

(iv) Before the issue of G.O. dated 04.05.2018, the petitioners
were getting ACP of the promotional posts irrespective of
fact whether these posts are in the All India Services or not
and, therefore, the petitioners are also entitled for the
benefit of ACP scheme for the pay scale of promotional posts

available in the Indian Forest Service cadre.

(v) Assuming that 3™ ACP was wrongly given in 2014 and 2015,
there was no fraud or misrepresentation committed by the
petitioners and hence, the money paid to the petitioners

cannot be recovered.

4, Respondent No.1 (Department of Forest & Environment,
Government of Uttarakhand) has filed a written statement and it has
been stated in it that the PCCF vide his letters dated 27.06.2017,
04.12.2017 and 26.02.2018 had sought the direction of the Forest and
Environment Department for granting 3" ACP to the directly appointed
Range Officers after completion of 26 years of service in the light of the

G.0. of the Finance Department dated 06.11.2013. The Department of
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Forest & Environment referred the matter for advice to the Department
of Finance, Government of Uttarakhand and the Finance Department
advised the Department of Forest & Environment to take action in
accordance with the G.O. of the Finance Department dated 28.11.2017
(Annexure: A15). The Department of Forest & Environment held that the
said G.O. is not relevant in the matter and issued a G.O. dated 11.04.2018
(Annexure: A19) by which the PCCF was directed to grant First, Second
and Third ACP to the Range Officers according to the Grade Pay of ACF
Rs. 5400, Grade Pay of DCF under Indian Forest Service (IFS) Rs. 6600 and
Grade Pay of C.F. under Indian Forest Service (IFS) Rs. 8900 respectively.
It has further been stated in the written statement filed by the
respondent no. 1 that when the G.O. dated 11.04.2018 was issued, the
G.0. of the Finance Department, Government of Uttarakhand dated
04.05.2018 (Annexure: A2) was not in existence and after the G.O. of the
Finance Department dated 04.05.2018, a G.O. dated 28.05.2018
(Annexure: 11 to the W.S.) was issued by the Department of Forest &
Environment, Government of Uttarakhand by which the G.O. of the
Department of Forest & Environment dated 11.04.2018 was superseded
and the PCCF was directed to grant ACP to the Range Officers in
accordance with the G.O. of the Finance Department, Government of
Uttarakhand dated 04.05.2018. The G.O. of the Department of Forest &
Environment dated 28.05.2018 by which its G.O. dated 11.04.2018 was

superseded, is reproduced below for convenience:-

“HEg1-1532 / X-1-2018-14(14)/2015

Y.
I T,
3R Gfeg,
INIGUE 9T |
Hqqr #

TG I ARET,
SERIGTS, BRI |
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T Td TR ST qERIGH: faAid: 28 g, 2018

favr— A el @ W @ 99 aTReR) & ug W Ao WY 9 ga a9
SN 31 26 94 B FAGoMG Fa1 T o= R Jag Al
TR (Towiiodio) STA= & ST @ eier # |
wEIey,
S fove W, fac four, ScR@Evs oM & U Ho-
132 /XXVII(7)40/2018, f&d® 04.052018 T4 TF&IT— 136 / xxvii(7)40/2018,
fGTI® 04052018 FT e BV O &1 BE I, oD ARG | IS 9o
4800 FYAT S FA US I @ UGl W e Wil & AEH A Hifold w9 A
g wIfel @ godiodio & w9 H U daTAM Bl A b |aY H
fawga faer—fder fFfa fod T 7 |
2. I 39 Wy # 99 fIWRT gRT Rld URERY H0-950/x-1-2018-
14(14)/2015, faid: 11.042018 1 AIfTHHT I §Y G Tg Fel @1 A
T 2 fb quan A T & e ey faAid 04.052018 & &H H SR

Aaedd HRIATE! G BRA G B 9N |
a1,
80
(g9 =)
W Q:l-%—q- |II
5.1 The Department of Finance, Government of Uttarakhand

(Respondent no. 2) has also filed the written statement and opposed
the claim petition. It has been stated in the written statement that
the petitioners are directly recruited Forest Range Officers and their
services are governed by the Uttarakhand Forest Range Officers
Service Rules, 2011. In the Service Rules of 2011, there is only one
cadre of Forest Range Officers and there is no promotional post
available for the Forest Range Officers. Accordingly, as per G.O. dated
06.11.2013 (Annexure: A6) when promotional post is not available,
the benefit of ACP will be granted as next higher Grade Pay with
corresponding Pay Band as given in Pay Matrix Table enclosed with
the G.O. dated 17.10.2008 (Annexure: A7) and the Forest Range
Officers are entitled only to the Grade Pay (with corresponding Pay

Band) Rs. 5400, 6600 and 7600 as First, Second and Third ACP.
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5.2 It has also been submitted by the Department of Finance,
Government of Uttarakhand that as certain departments had applied
the G.Os. of ACP by not interpreting the provisions correctly for the
purpose of granting the ACP under the G.O. dated 06.11.2013, the

Finance Department issued a clarification vide G.O. dated 28.11.2017.

5.3 The relevant paragraphs no. 2 and 3 of the G.O. dated

28.11.2017 are reproduced below for convenience:-

“).  IIREIRY W0—1014 /01 faw /2001 feHI® 12 WR, 2001
qufed weeY feid 02 fewwR, 2000 # dufdde W=Af
A Bl SEIAT 3] (B UqERS @ fog Uil @ Ug @
AT IF UG W & o W HaT gl 31ear dRIGR Sfael
& JER W FHEYT UGURS gRI 9ING I8 T IRl & IR

3. IRTATRY [0—327 / XXVII(3)/0d0 /2005 fesis 23
3T, 2005 H WHIAM JATHNM AR B S dAlHID
YT A B SFFECr B fbdl UeuRE & oy dieig
IS P 3P 99 U8 § § O W HaIFIAEel 3@l dRiaR!
A B PR W GERT HHAR B G
IRGAT-FA-IWFA @ AR W B AR &, W o U6 W
TR B ARl IRSA-GA-Iugaddl b AR

AT /97 IRl /URE & IMER R 8, d U GHIHN JaT9H
@1 FIAYAT 8] UGIKIIG UG eI A SR | U Al | o
ol B Ui B G H ST STR dAHE /9 Afgad H

3T 9<d R Ol & SWRIad WRaN—2 T4 3 ¥ Wee fhar 1

g, < B

5.4 The contention of the Department of Finance,
Government of Uttarakhand is that in order to grant Grade Pay (with
its Pay Band) of promotional post in accordance with the G.O. dated
06.11.2013, it is essential that the post of promotion must be
available in the relevant Service Rules or in the Executive Orders of

the Government. Since, Uttarakhand Forest Range Officers Service
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Rules, 2011 do not provide any post of promotion, the Range Officers
are entitled only to the next higher Grade Pay (with its Pay Band) as
per Pay Matrix Table enclosed with the G.O. dated 17.10.2008 and
accordingly, the Grade Pay (with its Pay Band) payable to the Forest
Range Officers for their First, Second and Third ACP after completion
of 10, 16 and 26 years of service are Rs. 5400, 6600 and 7600

respectively.

5.5 It has further been contended by the respondent no. 2
that even after clarification issued vide G.O. dated 28.11.2017, some
departments wrongly interpreted the contents of the said G.O. and
were granting the ACP at a higher rate and also with reference to
other queries received from different departments, the position
regarding entitlement of ACP to the officers getting Grade Pay Rs.
4800 or less was again clarified vide G.O. of the Finance Department
dated 04.05.2018 (Annexure: A2) for the purpose of granting ACP
benefit under the G.O. dated 06.11.2013.

5.6 Respondent no. 2 has emphasized the contents of

paragraph 2 of the G.O. dated 04.05.2018 which reads as under:-

“— IMF B GIE H IE IR B Of NIRRT -

161,/ XXVII(7)40(1X)/2011 f31@ 28 TawR, 2017 gRT fHid @R
@ q5 W HIYG fIRN §RT S IR B Teld AR B U
I & Y H AAIAT W Ied 9T H /TS U BT M Qo0 @
=TT faam S R@T & | AR faamTl | o gt U gesisll & 3
U I 4800 AT IHY A U I B Usl W Al Wl & A 4
difele w4 9 Fgad dHal B Godiowo & SId A T
IqTH & W H e Rl W @) ARl g

(1) TSP & o UG 9a99H B Al dael SHd Gad g
Ud IO GG WAl FEEel H SfedRad Ugd @ TRl @
JITHE W B | SRl G e H YR @ US SUdel el § gl
TR IqTAM ¥ 3FTel - ToM0d0 & &9 H < 81|
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() T @I TR qvgd INFRY fCid 06.11.2013 & 3
AU TSI & US & WY W ARgA IRAF WAl WA & UG
A el & i FHgAE T, THLGL Ud T, e
FeRYT A3 Y Wal W H (e Fidel @ fofu AN fobar
gl

(3) STEl AT Harel W IRed WRA Hael H gredR @ eaRel
P HoRawy I WAl WA W AR WRA WaT WA H ggrfd
gNT fgfadat grft 8 981 oifed “Rd war |aw & Ig @l I
Al WAl @ FHA & fo gowodlo B Fawem & I <
I &G YaISIG B T el GHS SR R®ifd ARge WRd
A A B Ul @ WAl A I WHR @ gH 9 T2 ifig
R WER & i 4 fafrfid gkl @ Safs godiodo @ egaver
T WHR & Tl & id yed & | U RIS 5 <o
[AT WA D FIUG B Id ANARY [GTid 06 TIRR, 2013 B
T Rgel IRA HaT WA B UG B AT A el B
g S A TR-ET & ® § qoadd gIRd Ja=d 3T 3Tl

qaTH AT BT |”

5.7 Respondent No. 2 has further submitted that the G.O. dated
04.05.2018 is merely a clarification and no new condition has been
imposed in this G.0. and it is wrong to say that the G.O. dated
04.05.2018 is a substantive order.

6.1 The Principal Chief Conservator of Forest (PCCF),
Uttarakhand, Dehradun who is respondent no. 3, has also filed a
written statement and opposed the claim petition. It has been stated in
the written statement that the G.O. of the Finance Department dated
04.05.2018 is not substantive in nature but only a clarification which
has been issued in response to various references of the PCCF sent to

the Government from 2014 to 2018.

6.2 It has also been stated by the respondent no. 3 that the
petitioners were never given the pay scale of DCF (as the benefit of

Second ACP) which is included in the cadre of Indian Forest Service
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officers but they were given only the pay scale of the Deputy Director
which is a post included in State Forest Service. The benefits of pay
scales of Indian Forest Service are not applicable to the members of

the State Forest Service for the purposeof ACP.

6.3 For the purpose of ACP scheme, the Finance Department
of Government of Uttarakhand is the competent department which
has formulated Time Scales/ACP schemes from time to time and the
Finance Department is responsible for the proper implementation of

the scheme.

6.4 The Finance Department vide G.O. dated 04.05.2018 has
clarified with reference to the G.O. dated 06.11.2013 that the pay
scales of Indian Forest Service posts will not be applicable in the
matter of granting benefits under the ACP to the employees of the
State Government. Since, the G.O. dated 04.05.2018 is in the nature of

clarification, it is, therefore, applicable with retrospective effect.

6.5 It has also been contended by the respondent no. 3 that in
pursuance to the G.O. of the Finance Department dated 04.05.2018,
PCCF has issued the departmental order dated 08.05.2018 to comply
with the G.O. of the Finance Department dated 04.05.2018 for re-
fixation of pay/pension of the officers (and for recovery of excess
money paid) who were granted 3" ACP at a higher rate than the rate

permissible by the G.0O. dated 06.11.2013.

6.6 It has also been pointed out in the written statement that
when the ACP was granted to 52 officers on 30.01.2014 and 19 other
officers in 2015, it was made clear in the order itself that the sanction
of Grade Pay of Rs. 8700 in place of Rs. 7600 is conditional and if any
otherwise instructions are received from the Government, the higher
amount paid to the persons will be recovered from the concerned

officers.
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6.7 Respondent no. 3 has also pointed out the last paragraph of
the order of PCCF dated 30.01.2014 and other orders issued in 2015

which reads as under:-

“Iad GIEE 39 Ul & W fRY Wi § fe afe wiiw #
IR a3 Rl TR A P fwda Ry ura g € st
fepell gepR @1 fawiTfl / mufcd ITe Bl 8 Al GEgER Y @l Tl

YFRIRT &1 GG AR SASdIRal & gHRad & form o |”

6.8 It has been contended by the respondent no. 3 that
mentioning of above paragraph in the orders of PCCF clearly indicates
that the sanctioning authority was in doubt and not certain of its action
for granting the ACP at enhanced rate as per the pay scales of posts
under the Indian Forest Service cadre. The officers who were
sanctioned the 3™ ACP at enhanced rate vide order dated 30.1.2014
and further orders in 2015, did not challenge the above condition
mentioned in the orders of the PCCF and impliedly accepted the
condition laid down in the said orders and, therefore, the petitioners

have waived their right to challenge the same.

6.9 It has also been stated by the respondent No. 3 that the
petitioners were initially appointed under the Subordinate Forests
(Rangers, Deputy Rangers & Foresters) Service Rules, 1951 as a
‘Ranger’ and there was no promotional post available under the
erstwhile Service Rules applicable to the petitioners. The petitioners
were later promoted to the post of Assistant Conservator of Forest
(ACF), a post defined under the Uttar Pradesh Forest Service Rules,
1993. The Service Rules of 1993 contained no provision for a post of
promotion from the post of ACF. However, vide an Executive Order
dated 30.06.1998 (Annexure: R-2 to the W.S.), the State Government
created the post of Deputy Director as the next promotional post for
Assistant Conservator of Forest (ACF). So, it is clear that for the
petitioners, the first post of promotion under the ACP scheme is the

ACF, the second post is of Deputy Director and there was no further
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promotional post available neither in the Service Rules/cadre structure
nor in any Executive Order for the third stage of the ACP. It has also
been stated that in the absence of a promotional post under the
applicable service rules/cadre structure/executive orders, the
petitioners, at the third stage of the ACP were entitled to only a pay
scale as per the general provisions of the the Government Order dated
06.11.2013 read with the Government Order dated 17.10.2008(which

provides Pay Matrix Table for the higher Grade Pay).

6.10. The contention of Respondent no. 3 is that erroneously
the third promotional scale given after 26 years of service under the
scheme of Assured Career Progression (ACP) to the petitioners is of the
post of Conservator of Forests which is a post under the Indian Forest
Service (an All India Service) vide order dated 30.1.2014 and further
orders in 2015. This has been done in utter violation of Service
Rules/Executive Orders. Being a post defined under an All India Service,
the scale/Grade Pay of Conservator of Forest is not applicable to the
petitioners because they are not members of the Indian Forest Service

but members of a service under the State Government.

6.11 It is, therefore, the submission of Respondent no. 3 that the
order for amendment in the rate of 3™ ACP granted to 52 officers vide
order of the PCCF dated 30.1.2014 and further orders of the PCCF in
respect of 19 other officers in 2015 are contrary to the Government
Orders issued by the Finance Department and, therefore, these orders

are non-est in the eye of law.

7. The petitioners have also filed rejoinder affidavits against
the written statements filed by respondents No. 2 and 3 and the same
averments have been reiterated and elaborated in it which are stated in
the claim petition. The petitioners have also filed a supplementary

affidavit by which certain documents have been filed.
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8. We have heard learned counsel for the petitioners, learned
A.P.O. on behalf of respondents No. 1 and 2 and learned counsel for the

respondent No. 3. We have also perused the record carefully.

9. Before the rival submissions of the parties are discussed, it
would be appropriate to recapitulate the basic facts of the case for

convenience:-

9.1 The petitioner No. 1 and some others were given the benefit
of 3™ ACP of Grade Pay Rs. 7600 in Pay Band Rs. 15,600-39,100
according to the G.O. dated 08.03.2011 (Annexure: A5) on various dates
in the years 2011, 2012 and 2013.

9.2 It is pertinent to mention here that the G.O. dated
08.03.2011 provides that the financial upgradation under the ACP will
be the next higher grade (Grade Pay with the corresponding Pay Band)
as per the Pay Matrix Table of the Sixth Pay Commission shown as
Enclosure-1 (Annexure: A7) to the G.O. dated 17.10.2008 which is

reproduced below for convenience:-

ITRITSY TAET-395 / xxvi(7) /2008 BT FeT-ch—1

IAHM JaHME feT® 01-01—2006 | FNT I
RECRIVAHE

B0 | g oA (AT e ey 9 | 95w
0 01—01-2006 & Ud) | d /a7 | dS/JqWH | TS da4

&1 T
(1) @) ©) ) (5)
1 | 2550-55-2660-60-3200 |  —1TW 44407440 | 1300
2 |
3

4 | 2750—70—3800—75—4400 | ddT ss—1 5200—20200 1800

5 | 3050—75—3950—80—4590 | dd- se—1 5200—20200 1900

12

13 | 7450—225—11500 Idq d€—2 | 9300—34800 4600

14 | 7500—250—12000 Idq d€—2 | 9300—34800 4800
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15 | 8000—275—13500 qaqd d8-3 | 1560039100 | 5400
16 | 8550—275—14600 qaqd §8-3 | 15600—-39100 | 6600
17 | 10000—325—15200 qad d-3 | 15600—-39100 | 6600
18 | 10650—325—15850 qaq d8-3 | 15600-39100 | 6600
19 | 12000~375—16500 qaq d8-3 | 15600-39100 | 7600
20 | 14300—400—18300 qaq d$—4 | 37400-67000 | 8700
21 | 16400—450—20000 qaq dS—4 | 37400-67000 | 8900
22 | 18400—500—22400 qqd d$—4 | 37400-67000 | 10000
22 |

24

9.3 As per the above Pay Matrix Table, the petitioners who

were initially (directly) appointed as Range Officers have the following

pay scales as a result of Sixth Pay Commission:-

At the time of Appointment- S. No. 14 in the Table

Pay Band: Rs. 9300-34800
Grade Pay: Rs. 4800

First Higher Grade Pay- S. No. 15 in the Table

Pay Band: Rs. 15,600-39,100
Grade Pay: Rs. 5400

Second Higher Grade Pay- S. No. 16 in the Table

Pay Band: Rs. 15,600-39,100
Grade Pay: Rs. 6,600

Third Higher Grade Pay- S. No. 19 in the Table

Pay Band: Rs. 15,600-39,100
Grade Pay: Rs. 7600

9.4 Vide G.O. dated 06.11.2013 (Annexure: A6), the
employees who were directly appointed with Grade Pay Rs. 4800 or

below, the benefit under ACP was allowed equivalent to Grade Pay of
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the next promotion post if the promotion post is available and when the
post of promotion is not available, the employees were allowed only
the next higher Grade Pay (as per the Pay Matrix Table enclosed to the
G.O. dated 17.10.2008).

9.5 The PCCF (respondent No. 3) amended the earlier granted
3" ACP to the petitioner No. 1 (and some others) from Grade Pay Rs.
7600 to 8700 vide order dated 30.01.2014 (Annexure: A9) w.e.f.
01.11.2013 as per the G.O. dated 06.11.2013 deciding that for the
Range Officers, the posts of promotion are available as ACF (Grade Pay
Rs. 5400), DCF (Grade Pay Rs. 6600) and CF (Grade Pay Rs. 8900).
However, PCCF in his order dated 30.01.2014 allowed only Rs. 8700 as
the third ACP to the petitioner No. 1 (and some others) in order to avoid

the anomaly between the Range Officers and directly recruited ACF.

9.6 In pursuant to the order of the PCCF dated 30.01.2014, the
petitioners No. 2, 3 and 4 were also granted Grade Pay Rs. 8700 in 2015
as 3 ACP on completion of 26 years of service on 31.10.2013,
29.12.2013 and 30.04.2015 (Annexure: Al11l) w.e.f. 01.11.2013 as per
the G.O. dated 06.11.2013.

10.1 Learned counsel for the petitioners has argued that the
petitioners who were directly appointed as Range Officers (Grade Pay

Rs. 4800) have following posts of Promotion available for them:-

First Promotion Post

ACF (State Forest Service)
Grade Pay Rs. 5400

Second Promotion Post

DCF (Indian Forest Service)
Grade Pay Rs. 6600

Third Promotion Post

CF (Indian Forest Service)
Grade Pay Rs. 8900
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It is, therefore, the contention of learned counsel for the
petitioners that the petitioners should have been granted Rs. 8900
Grade Pay as 3™ ACP in place of Rs. 8700. Instead of that, the
respondent No. 2 vide G.O. dated 04.05.2018 (Annexure: A2) and
respondent No. 3 vide order dated 08.05.2018 (Annexure: Al) have
withdrawn even Grade Pay Rs. 8700 and reduced the 3" ACP to Rs.
7600 with the order to re-fix the pay/pension and recover the excess
payment. Learned A.P.O. on behalf of the Finance Department,
Government of Uttarakhand (respondent No.2) in his counter
argument has submitted that the petitioners were initially recruited as
Range Officers. Earlier, their services were governed by the
“Subordinate Forest (‘Rangers’, ‘Deputy Rangers’ and ‘Foresters’)
Service Rules, 1951” which were adopted by the State of Uttarakhand.
Later on, the Government of Uttarakhand framed its own Rules known
as “Uttarakhand Forest Range Officers Service Rules, 2010” (which
were notified on 03.01.2011). The contention of learned A.P.O. is that
under both Service Rules (Rules of 1951 and Rules of 2010), there is no
post of promotion available for Range Officers. As there is no post of
promotion in their Service Rules, the Range Officers are entitled only to
the higher Grade Pay of Rs. 5400, Rs. 6600 and Rs. 7600 (as per the Pay
Matrix Table enclosed to the G.O. dated 17.10.2008) as laid down in
the G.O. dated 06.11.2013 for their 1%, 2™ and 3™ financial

upgradation under the scheme of ACP.

10.2 Learned counsel for the petitioners has further argued
that as per Rule-5 of the U.P. Forest Service Rules, 1993, 50 per cent
posts of ACF are filled by promotion from Range Officers and,
therefore, first post of promotion for the Range Officer is ACF. It has
further been contended by learned counsel for the petitioners that as
per the Indian Forest Service (Recruitment) Rules, 1966, 33% per cent
posts of IFS are filled by promotion from amongst the substantive
members of the State Forest Service (ACF). Since 50 per cent ACFs are

from amongst Range Officers, 16.5 per cent Range Officers can be
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appointed in IFS under ideal condition. The State Forest Service
Officers, after their promotion/induction into IFS, are given the post of
DCF and, therefore, the second post of promotion available for Range
Officer is DCF. It has also been submitted by learned counsel for the
petitioners that after the post of DCF, the officers of Indian Forest
service are promoted on the post of CF and, therefore, for Range
Officers, the 3™ post of promotion is the CF under the Indian Forest
Service. Learned A.P.O. (on behalf of respondent No. 2) and learned
counsel for the respondent No. 3 have vehemently opposed this
contention of learned counsel for the petitioners. Learned A.P.O. has
submitted that the availability of post of promotion for the purpose of
the G.O. dated 06.11.2013 is necessarily to be seen with reference to
the Service Rules to which the employees belong. As there is no post
of promotion available for the Range Officers in their Service Rules
(Rules of 1951 and Rules of 2010), the posts of promotion which are
available in another Service Rules that is U.P. Forest Service Rules,
1993 cannot be taken into consideration for granting ACP to the
petitioners. It is, therefore, the contention of learned A.P.O. that the
petitioners cannot get the benefits under the scheme of ACP taking
post of ACF under the U.P. Forest Service Rules, 1993 as post of
promotion available for them. The benefit of ACP (which was provided
earlier in the form of time scale promotion/next higher grade) for
providing either the pay scale of post of promotion or the next higher
grade has always been applied with reference to the cadre of the
employees and the Service Rules by which they are governed. The pay
scale of post of promotion is payable only when the promotional post
is available in the cadre structure under the relevant Service Rules to
which the employee belongs. If posts of promotion are not available in
the cadre structure of relevant Service Rules, the employees were
granted only the next higher grade under the Time Scale Promotion

Scheme.
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10.3 Learned A.P.O. has further submitted that the Time Scale
Promotion Scheme was issued by the Government of U.P. on
02.12.2000 (which was adopted by the Government of Uttarakhand
vide G.0O. dated 12.03.2001). Under this scheme, two financial
upgradations were provided after completion of 14 years and 24 years
of service. It was very clearly mentioned in the G.O. dated 02.12.2000
that these two financial upgradations to the State Government
employees will be provided in the form of pay scale of the promotion
post if the promotional post is available and in the form of next higher
grade in the Pay Matrix Table if the posts of promotion are not
available in the cadre structure of the employees. The paragraphs 2
and 4 of the G.0O. dated 02.12.2000 for providing financial upgradations

to the State Government employees read as under:-
“gor JIfIID TR / STl Je=aT-—

(@ SHEa ooft & W AR/ e R
VoIRM IS @& oM @ [ ¥ 6 a9 @ IFaRd
AT qaT i Fol 14 9 D IR FAIOATD
Har gof 9ROl 31 IR wHid ug W R @ ga @,
Bl YT B STl G dafddd w9 A SFF fbar
| W ot /e e fo gt @1 91 we T g
SIPT S JaTIH ¥ SRl daWFH dafdad w9 9 <F

fgdi Tufods W= / 3rTelT Ja-Hm—-

(@) e fEfh SN #® dafeEe
GG /3Tel I H SUgdd  TRR—1(3) @ TR
UG daglg B ™ IFTEY BF @l [0 F 5 9 @
IR FAIYGD AT Aled YAdH 24 99 B Al W
9T T ¥ fgelid WITdIg / STel da= A BT |
W G e dat § fa @1 1q Sude T €
B I HATHA BT AT IqHE dAfdTd ®T H T
BT |

10.4 Learned A.P.O. has further submitted that after the Sixth
Pay Commission, the new ACP scheme (vide G.O. dated 08.03.2011)
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was introduced and the 1%, 2"* and 3™ benefits under the ACP scheme
were confined only to the next higher grade and the concept of
providing benefit of pay scale of the post of promotion was done away
with. But vide G.O. dated 06.11.2013, for the employees directly
appointed with Grade Pay Rs. 4800 or below, the benefit of pay scale
of post of promotion was reintroduced as it was there during the
period of 5t Pay Commission. In view of this, learned A.P.O. has argued
that the Range Officers in the present case, cannot get the benefit of
pay scale of promotion post which are not available in their cadre
under the Service Rules by which they are governed. Since, there is no
post of promotion available in the Service Rules of 1951 and the
Service Rules of 2010 for the Range Officers, they are entitled to get
only the next higher grade as per the Pay Matrix Table for the purpose
of their 1%, 2" and 3" financial upgradation under the G.O. dated
06.11.2013.

Learned A.P.O. has also referred paragraph 4(1) of the G.O.
dated 02.12.2000 which reads as under:-

“4(1) SWa  URR—1(2) TAT 1(4) B I dTfeiD
YT I @1 AT B fbddl UqeRe & ford
UG & U @1 SS9 UG W § R W owHal
faell Jrar FREHR AR & MR W AR
UGYRE R gIRT UG W aNSd & SR TR Y

10.5 On the basis of the para 4(1) of the G.O. dated
02.12.2000 above, learned A.P.O. has submitted that the definition of
“post of promotion” has very clearly been stated as a post which has
been specified in the Service Rules of the concerned employees and
on which promotion is made by the criterion of seniority. Learned
A.P.O. has emphasized that the definition of “post of promotion” for
the purpose of G.O. dated 06.11.2013 is the same as provided in the
G.0. dated 02.12.2000 as by the G.O. dated 06.11.2013, the
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employees have been placed in the same position in which they were
during the period of 5" Pay Commission by including the “post of
promotion” available for promotion as a relevant factor for

determining the benefit under the ACP scheme.

10.6 According to learned A.P.O. following conditions are
required to be fulfilled for providing the benefit of “post of
promotion” to the State Government employees for the purpose of

ACP under the G.0O. dated 06.11.2013:-

(i) The post of promotion is available in the cadre structure of
the employee concerned;

(ii) The post of promotion should be available in the relevant
Service Rules of the employee; and

(iii) The criterion for promotion under the Service Rules is
seniority.

Since the petitioners do not fulfill the above conditions, they
cannot go outside their cadre structure and outside their Service Rules
for getting the benefit of pay scale of “post of promotion” for the
purpose of benefit under the ACP scheme under the G.O. dated
06.11.2013.

10.7 In reply to the contentions of learned A.P.O. in paragraph
10.3 to 10.6 above, learned counsel for the petitioners has submitted
that vide G.0. No. 75/xxvii(7)v00dl0/2009 dated 28.02.2009, the G.O.
dated 12.03.2001 by which the G.O. dated 02.12.2000 was adopted
by the Government of Uttarakhand has been cancelled and,
therefore, the contention of learned A.P.O. is not acceptable. The
G.O. dated 12.03.2001 does not exist as it was cancelled by the G.O.
dated 28.02.2009. Learned A.P.O. has vehemently opposed this
contention of learned counsel for the petitioners and has pointed out
that vide G.O. No.144/XXVII(7)voziodio(1)/2010 dated 09.02.2010, the
G.0. No. 75/xxvii(7)w0%0%0/2009 dated 28.02.2009 has been
superseded and, therefore, the G.O. dated 02.12.2000 which was
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adopted by the State of Uttarakhand dated 12.03.2001 stands
restored and it very much exists and it is quite relevant in the present
case for the purpose of the G.O. dated 06.11.2013. We have perused
above mentioned G.Os.and agree with the contention of learned
A.P.O. that the G.O. dated 28.02.2009 (which had cancelled the G.O.
dated 12.03.2001) has been superseded by the G.O. dated 09.02.2010
and the G.O. dated 12.03.2001 exists even today and, therefore, the
contention of learned counsel for the petitioners is factually

incorrect.

10.8 Learned A.P.O. on behalf of the respondent no. 2 has also
submitted that the definition of “post of promotion” has also been
reiterated vide G.O. No. 327/xxvii(3)%0d0/2005 dated 23.08.2005 as

under:-

“THINH JaTHE AR G ddfddd U
JATAM B IFIAAT TG (b4l UGURD b o U=
IS $1 AR S9 US W T O W HaT {HEel! srerar
BRGR! AUl & AR W G HHAR DI YI=fd
INCA-PA-STAIT & IR N B o & |
Rafg & 9 wal W ye=fd @ gawe
IRST—A-IqGaidT & A & WA Yyl /S
Fedl /AR & AUR W 8, d IS GHYAN dqHE Dl
FTAIAT B UGN S el AW W | U Ael o
I Il DI Y[ B G H FTAT STIR JITAH il
f QY fAI® 12 A1, 2001 @ Hel\d TRR—4(1)
e o T R, <g e

10.9 Learned A.P.O. has also pointed out that the provisions of
the G.O. dated 02.12.2000 (adopted by the State of Uttarakhand on
12.03.2001) and the G.O. dated 23.08.2005 have further been
reiterated by the Department of Finance vide G.O. dated 28.11.2017
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(Annexure: A15) and paragraphs 2 and 3 of the said G.O. read as

under:-

“). SIS F0—1014 /01 fawd /2001 fedid 12 w1, 2001
quicd ARy e 02 fewwR, 2000 W dufdde IR
AT D1 AT 8] [l USRS & foIg Ul & U8 &l
A B9 U W & o W a1 (el srrar arieRT s
& YR | FHEAT USURS gRT OIRT U8 ¥ IRS & 3R

3. WNARY So— 327/ XXVI(3)%0d0 /2005 faid 23
3T, 2005 H WHIAM AATHM AT T A dIfdd
T IqdH @ A 3 fodl UeuRE & forg Wt
IS 1 AR SS9 UG W & O W HAIIHEel J1dT SRIGR]
ARl B IER W FERET  BHAR Bl I
IRSA—PH—SUYFIA S R W I K 8, W oF Ual
R UG B AR IRSA—DA-SIZHIdl & A1
AT /I gl /AR B IMER W 8, 4 U8 FHIHH JaT9
@I ATAYAT B UGG UG Tl A SR | U Al H 3
ol @ Ufd @ T H SFTAl STaR I /9 Higad H

T 92d WR ol fb  SWRIGd TR—2 Td 3 8§ W fhar

T B, <F Bl

10.10 It has further been submitted by learned A.P.O. that
vide G.O. No. 132/XXVII(7)40/2018 dated 04.05.2018, the Finance
Department has also reiterated that “T9 @@l & folg gel=a
JTHE BT A Dad SId Gad g UG D! A war el |
SfediRad UG & UG & IqHM W | el | g H S @ Ug
SUEl Tl & dgl eTRd da-HE | T 9o gosiodio & w9 W <F
g |

10.11 After hearing learned counsel for the petitioners and
learned A.P.O. on behalf of the respondent No. 2 and after perusing

the record, we are of the view that the G.O. dated 06.11.2013 is
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restoration of the position which was prevailing during the 5™ Pay
Commission period and the G.O. dated 02.12.2000 (adopted by the
State of Uttarakhand vide G.O. dated 12.03.2001), G.O. dated
23.08.2005 and G.O. dated 28.11.2017 exist and quite relevant for
the purpose of defining the “post of promotion” as mentioned in the
G.O. dated 06.11.2013 and our conclusion in this regard is that since
there are no posts of promotion available for the Range Officers in
the cadre structure under their Service Rules of either 1951 or 2010,
the petitioners can get the benefit of 1%, 2" and 3™ Time Scale/ACP
only in the form of next higher grade in the Pay Matrix Table of the
Pay Commission and accordingly the petitioners are entitled to the
Grade Pay of Rs. 5400, Rs. 6600 and Rs. 7600 as three financial
upgradations as per the G.O. dated 06.11.2013.

11.1 In reply to the submission of learned counsel for the
petitioners that second post of promotion for the Range Officers is the
post of DCF (under the Indian Forest Service), learned counsel for the
Respondent no. 3 (PCCF, Uttarakhand) has stated that even if it is
assumed that there is post of promotion for the petitioners outside
the Service Rules of Range Officers (Rules of 1951 and Rules of 2010),
Range Officers are promoted on the post of ACF under the U.P.
Forest Service Rules, 1993 (Grade Pay Rs. 5400) and after that there is
a post of promotion of Deputy Director (Grade Pay Rs. 6600) which was
created by the Governor vide G.O. No. 1825/14-1-98 dated 30.06.1998
(Annexure: R2 to the W.S. of Respondent no. 3). It has further been
stated by learned counsel for respondent no. 3 that the post of Deputy
Director exists in the State of Uttarakhand also and at present there
are 32 posts of Deputy Director (Grade Pay Rs. 6600) in the cadre
structure  of the Forest Department on which promotions of ACF
(Grade Pay Rs. 5400) are made. There are many Range Officers who
after their promotion as ACF under the Rules of 1993 have further

been promoted as Deputy Director from time to time. Learned counsel
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for the Respondent no. 3 has also pointed out that the petitioner No. 1

has also been promoted as Deputy Director and working on the post.

11.2 Learned counsel for the petitioners though admitted that
the post of Deputy Director exists and Range Officers have also been
promoted (after their promotion on the post of ACF) as Deputy
Director yet the post of Deputy Director has not been created under
the U.P. Forest Service Rules, 1993 and this post of Deputy Director
was created only by a G.O. Since the post of Deputy Director has not
been created under the Rules of 1993, the same cannot be treated as
the promotion post available under the Service Rules as it was created
under an Executive Order and an Executive Order cannot be above the
Rules. The contention of the learned counsel for the petitioners is that
the post of Deputy Director is not a post of promotion for the Range

Officers as the same has not been created under the Service Rules.

11.3 We have perused the U.P. Forest Service Rules, 1993
(which are applicable in the State of Uttarakhand) and do not agree
with the contention of learned counsel for the petitioners that the
post of Deputy Director has not been created under the Rules. We
find that the post of Deputy Director has been created under Rule 4

of the U.P. Forest Service Rules, 1993 which reads as under:-

“q. Cadre of Service.-(1) The strength of the service and
of each category of posts therein shall be such as may be
determined by the Government.

(2) The strength of the service and of each cateqory of posts
therein shall until orders varying the same are passed under

sub-rule(1) be as given below:

Name of the post Number of Posts
Permanent | Temporary Total
Assistant Conservator of 97 63 160
Forests
Provided that:

(i) the appointing authority may leave unfilled or hold in
abeyance any vacant post without thereby entitling
any person to compensation;
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(ii) The Governor may create such additional, permanent
or_temporary posts from time to time as he may
consider proper.”

Perusal of above Rule makes it clear that strength of the
service of each category of post shall be determined by the
Government, the strength of service and each category of post can
be changed by the Government by passing an order under Rule-4(1)
above and the Governor may create additional posts from time to

time as he may also consider proper under Rule 4(2) (ii) above.

In view of this, we are of clear opinion that the post of
Deputy Director (Grade PayRs. 6600) is duly created post by the
Government under Rule -4 of the U.P. Forest Service Rules, 1993 vide
G.O. dated 30.06.1998 (Annexure: R-2 to the W.S. of Respondent no.
3).

12.1 Learned counsel for the petitioners has also argued that the
petitioners have already been given the benefit of second ACP by
granting the Pay Scale of DCF which is a post in IFS cadre even during
the period of Fifth Pay Commission. It has further been stated by him
that even before the period of Fifth Pay Commission period, the
officers of the State Forest Service were given the Pay Scale of DCF (a
post belonging to the IFS) in undivided State of U.P. It is the contention
of the petitioners that during the period of Fourth and Fifth Pay
Commission also, the benefit of Pay Scale of an IFS post i.e. DCF was
given to the State Forest Service Officers under the Time Scale
Promotion Scheme. Petitioners have filed a copy of the order dated
10.03.1995 (Annexure: 8 to the Rejoinder Affidavit) to show that the
ACF (State Forest Service Officers) were given the Pay Scale of DCF (IFS
post) under the Time Scale Promotion Scheme. The initial paragraph of

the said order reads as under:-
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12.2 Learned counsel for the respondent no. 3 has submitted
that in the order dated 10.03.1995, no where it has been mentioned
that the ACFs have been given the Pay Scale of the DCF. Learned
A.P.O. on behalf of the Finance Department, Government of
Uttarakhand (respondent no. 2) has submitted that the Pay Scale of
ACF in 1995 was Rs. 2200-75-2800-EB-100-4000 and the next higher
grade according to the Pay Matrix Table of the Fourth Pay
Commission was Rs.3000-100-3500-125-4500. The ACFs at that time
received the next higher grade of Rs. 3000-4500 after completion of
8 years of service according to the Time Scale Promotion Scheme in
the form of next higher grade. The contention of learned A.P.O. is
that since the Pay Scale of DCF and the next higher grade for the
post of ACF in the Pay Matrix Table are the same, the petitioners are
trying to mislead the Tribunal by stating that the ACFs vide order
dated 10.03.1995 received the Pay Scale of DCF which is an IFS post.

Learned A.P.O. has also stated that since beginning of the Time
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Scale Promotion Scheme in 1983, no State employee was granted
pay scale of “post of promotion” unless the “post of promotion”
was available as the next post in the cadre of the State employee
under the relevant Service Rules which govern the service
conditions of that employee and if that was not so, the benefit of
only next higher grade as per the Pay Matrix of the Pay Commission
was permissible under the Time Scale Promotion Scheme. In no
case, the Time Scale Promotion Scheme provided benefit of the
“post of promotion” outside the cadre structure provided in the

Service Rules to which the employee belongs.

12.3 In view of description in 12.1 and 12.2 above, we are
not convinced by the argument of learned counsel for the
petitioners that the Range Officers/State Forest Service Officers got
the promotional pay scale of the post of DCF (an IFS post) under the
Time Scale Promotion Scheme. By order dated 10.03.1995, it cannot
be established that the Pay Scale of “promotion post” of DCF was
given to the ACFs under the Time Scale Promotion Scheme. The
order dated 10.03.1995 is too little and too for to show that the ACF
got their Time Scale Promotion for the post of DCF. Further, after
10.03.1995 till date no record was presented by the petitioners to
show that the Range Officers got their Second Time Scale for the
post of DCF. Learned counsel for the petitioners has, therefore,
failed to demonstrate that the Range Officers ever got the Pay Scale
of “promotion post” DCF. We are, therefore, of the clear view that
the petitioners have never got the benefit of Time Scale/ACP for the

post of DCF.

13. It is pertinent to note here that earlier to the U.P. Forest
Service Rules, 1993, the Uttar Pradesh Forest Service Rules, 1952
were in existence. Rule 4 of the Rules of 1952 provided the cadre

structure of the Uttar Pradesh Forest Service as under:-

1. Assistant Conservators of Forest (ACF)
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2. Deputy Conservators of Forest (DCF)

3. Conservators of Forest (CF)

4. Chief Conservator of Forest (CCF)
Rules of 1952 were superseded by the U.P. Forest Service Rules, 1993
and initially there was only the post of ACF available in the cadre
structure in the Rules of 1993. By exercising its power under Rule 4(1)
of the Rules of 1993, the Government also created the post of Deputy
Director, Forest in 1998. The posts of DCF, CF, and CCF were excluded
from the cadre structure of the State Forest Service in the U.P. Forest
Service Rules, 1993. Thus, the posts of DCF, CF and CCF were no
longer remained the posts of the State Forest Service when the Rules
of 1993 came into force. Howerver, the post of Range Officer was
never a State Forest Service Post. There were separate Service Rules
for the Range Officers (Rangers) known as the Subordinate Forest
(Rangers, Deputy Rangers and Foresters) Service Rules, 1951 which
were replaced by the Uttarakhand Forest Range Officers Service
Rules, 2010. It may also be noted here that the posts of DCF, CF and
CCF stand transferred to the Indian Forest Service long back (w.e.f.
1966) and since then appointment on these posts is within the
purview of the Government of India. Thus, the posts of DCF, CF and

CCF ceased to be State Forest Service posts long back.

14. It is also pertinent to note that directly appointed Range
Officers get Grade Pay (in its corresponding Pay Band) Rs. 4800. Their
First and Second benefit under the ACP scheme can be viewed in the

following three ways:-

(i) Next Higher Grade Pay in Pay Matrix Table

(@)  First: Rs. 5,400
(b)  Second: Rs. 6,600

(i)  Promotion Grade Pay in the State Forest Service

(@)  ACF: Rs. 5,400
(b)  Deputy Director: Rs. 6,600
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(iii) Promotion Grade Pay in the State/IFS

(a) ACF-State Service: Rs. 5,400
(b)  DCF-Indian Forest Service: Rs. 6,600

It is very interesting to note that from all above 3 angles, the
amount of the Grade Pay of 1" and 2" ACP to the Range Officers is the
same. While the Finance Department, Government of Uttarakhand
(respondent No. 2) has shown that the First and Second ACP is
payable to the Range Officers under the G.O. dated 06.11.2013 as per
the next higher Grade Pay in Pay Matrix Table because no “post of
promotion” is available in the cadre structure in the relevant Service
Rules (Rules of 1951 and Rules of 2010), learned counsel for the
petitioners has contended that the First ACP pertains to the
promotion post of ACF (State Forest Service) and the Second ACP falls
under the Indian Forest Service related to the promotion post of DCF.
We have already discussed in the preceding paragraphs that the
learned counsel for the petitioners has not been able to show any
order by which the ACP (First or Second) to the Range Officers was
granted for the “Post of Promotion” (ACF or DCF). Since the amount of
Grade Pay in respect of First and Second ACP is the same in all three
scenario, the real controversy is in respect of the Third ACP. While the
Finance Department, Government of Uttarakhand is of the view that
next higher Grade Pay (Rs. 7600) as per Pay Matrix Table is payable as
the Third ACP, the petitioners have claimed the Grade Pay of IFS post
of CF Rs. 8900. We have further discussed the contention of the
petitioners for their claim for the availability of the post of CF as the
post of promotion (from the post of DCF) for the Third ACP in the next

paragraph.

15.1 Learned counsel for the petitioners has contended that
the petitioners are entitled to Second ACP of Grade Pay Rs. 6600 as

DCF in the IFS and since the next promotion from the post of DCF is
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made to the post of CF (in the IFS), the petitioners are entitled to the
Grade Pay of the CF (Rs. 8900) as the Third ACP.

15.2 We have made an attempt here to examine whether the

next promotion from the post of DCF is CF in the Indian Forest Service.

15.3 The Indian Forest Service (Pay) Rules, 2007 provide Rules in
respect of the “promotions” and the “pay scales” associated with the

promotions.

15.4 Rule-2(k) of the said Rules defines the “Promotion” in the

IFS as under:-

“Promotion” means appointment of a
member of the Service to the next higher
grade over the one in which he is serving at
the relevant time.

15.5 Rule 3(1) of the Indian Forest Service (Pay) Rules, 2007
provides the Pay Bands and Grade Pays admissible to an IFS officer as

follows:-

A. Junior Scale: Pay-Band — 3: Rs.15600-39100 plus Grade Pay
Rs.5400;

B. Senior Scale:

(i)  Senior Time Scale: Pay-Band - 3: Rs.15600-39100 plus
Grade Pay Rs.6600;

(i) Junior Administrative Grade: Pay-Band - 3: Rs.15600-
39100; plus Grade Pay Rs.7600;

(iii) Selection Grade: Pay-Band - 4: Rs.37400-67000; plus
Grade Pay Rs.8700;

C Super Time Scale:

(i) Conservator of Forests of Forests : Pay-Band - 4:
Rs.37400-67000; plus Grade Pay Rs.8900;

(ii) Chief Conservator of Forests/Regional Chief Conservator
of Forests : Pay-Band — 4: Rs.37400-67000; plus Grade Pay
Rs.10000;

D Above Super Time Scale —
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(i) Additional Principal Chief Conservator of Forest : 7 HAG
Scale : Rs.67000 (annual increment @ 3%)-79000/- Grade
Pay : nil;

(ii) HAG + Scale: Rs.75500- (annual increment @ 3%)-80000/-
Grade Pay : nil;

(iii) Apex Scale : Rs.80000/- (fixed), Grade Pay : nil

Note 1: Appointment of a member of the Service to the Senior
Time Scale and above shall be regulated as per the provisions in
the Guidelines regarding promotion to various grades in the
Indian Forest Service.

15.6 Rule 6(3) of the Indian Forest Service (Recruitment) Rules,
1966 provides that the initial appointment of persons recruited to the
IFS by promotion from the State Forest Service shall be in the Senior

Scale of Pay.

15.7 The petitioners have contended that their second post of
promotion is DCF (in the IFS) having Grade Pay Rs. 6600 (Senior Time

Scale).

15.8 As is clear from the above position of IFS (Pay) Rules,
the next “promotion” from the Grade Pay Rs. 6,600 is “Junior

Administrative Grade” the Grade Pay of which is Rs. 7600.

15.9 It is, therefore, clear from the above Rule position that
the next promotion from the post of DCF having Grade Pay Rs. 6600
is not made to the post of CF (Grade Pay Rs. 8900). After the post of
DCF (Grade Pay Rs. 6,600), there are promotions in Junior
Administrative Grade (Grade Pay Rs. 7600) and in the Selection
Grade (Grade Pay Rs. 8700) and only after that the promotion is
made to the post of CF (Grade Pay Rs. 8,900).

15.10 In view of above, the contention of the petitioners that
next promotion from the post of DCF (Grade Pay Rs. 6,600) is made
to the post of CF (Grade Pay Rs. 8900) is patently against the IFS
(Pay) Rules and, therefore, their claim of Grade Pay of Rs. 8900 for

the 3" ACP is grossly misconceived and cannot sustain. We have no
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hesitation in holding that the contention of the petitioners that
promotion from the post of DCF (Grade Pay Rs. 6600) is made to the
post of CF (Grade Pay Rs. 8900) is based on wrong facts and the same
is against the Rules and this alone is sufficient to reach a conclusion
that the petitioners have no case and the very basis of the claim for

the Grade Pay Rs. 8900 (as Third ACP) is not tenable.

16.1 Learned counsel for the petitioners has also argued that
there was no fraud or misrepresentation committed by the petitioners
and, therefore, excess money, if any, paid to the petitioners cannot be
recovered from the petitioners. When asked specifically by the
Tribunal that is it the case of the petitioners that the re-fixation of pay
be made from future date and the excess money already paid be not
recovered as per the judgment of the Hon’ble Supreme Court in State
of Punjab vs. Rafiq Masih (2015)4 SCC, 334, learned counsel for the
petitioners categorically replied in “NO” and submitted that the case
of the petitioners is this that the 3" ACP of the petitioners has been
wrongly reduced from Rs. 8700 to Rs. 7600 and further that the 3™
ACP should have actually been granted as Rs. 8900. Learned counsel
for the petitioners has further argued that the petitioners have not
been given any opportunity of hearing before passing the order of re-

fixation of pay and order to recover the so called excess money paid.

16.2 Learned counsel for the Respondent no. 3 has refuted
the argument of learned counsel for the petitioners and has submitted
that when the 3™ ACP was amended from Rs. 7600 to Rs. 8700 in
respect of 52 Officers on 30.01.2014 and 19 other Officers in 2015, it
was made clear in the order itself that the sanction of 3™ ACP is
conditional and if any otherwise instructions are received from the
Government, the higher amount paid will be recovered from the
concerned officers. Learned counsel for the Respondent no. 3 has
pointed out the content of the last paragraph of the order of the PCCF
dated 30.01.2014 and orders issued in 2015 which reads as under:-
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The contention of learned counsel for the Respondent no. 3 is that the
last paragraph in the orders of PCCF clearly indicates that the
Sanctioning Authority was in doubt and not certain of its action for
granting 3" ACP enhancing it from Rs. 7600 to Rs. 8700. The Range
Officers whose amount of 3 ACP was increased on 30.01.2014 and
in 2015, were clearly put on notice that if excess payment was found
to have been made would be required to be refunded. The petitioners
did not challenge the above condition mentioned in the orders of the
PCCF and accepted the condition and, therefore, the petitioners have

waived their right to challenge the same.

16.3 During the course of writing the judgment, learned
counsel for the petitioners has submitted an application on
20.08.2018 along with copy of the judgment of the Hon’ble High Court
at Nainital passed in WPSB No. 200 of 2018 on 27.07.2018, the same is

reproduced below:-

“WPSB No. 200 of 2018
Hon’ble Rajiv Sharma, J.
Hon’ble Alok Singh, J.

Mr. Rakesh Thapaliyal, Advocate for the petitioners.

Mr. Paresh Tripathi, Chief Standing Counsel for the
State of Uttarakhand/respondent Nos. 1 to 5.

The petitioners were granted higher pay scale in
the year 2014 and 2015. The same have been withdrawn
vide order dated 08.05.2018.

The case of the petitioners, in a nutshell, is that the
petitioners have neither misled, nor misrepresented or
concealed the facts at the time when the higher pay scale

was granted to them. The petitioners have not been
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issued any cause notice before reducing their salary vide
order dated 8" May, 2018.

The petitioners have suffered civil and evil
consequences. There is the violation of principle of natural
justice.

Accordingly, the writ petition is allowed. Impugned
orders dated 04.05.2018, 08.05.2018 and consequential
order if any are quashed and set aside with liberty
reserved to the respondents to proceed with the matter
strictly in accordance with law.

Pending application, if any, also stand disposed of.

Sd/- Sd/-
(Alok Singh, J.) (Rajiv Sharma, J.)
27.07.2018”
17. In view of the order of the Hon’ble High Court at Nainital

dated 27.07.2018 above, neither there is any need nor we are in a
position to pass any order in respect of relief sought in the claim
petitions as the impugned orders dated 04.05.2018 (Annexure: A2)
and 08.05.2018 (Annexure: Al) have already been set aside by the
Hon’ble High Court with liberty reserved to the respondents to

proceed with the matter strictly in accordance with law.
The claim petitions are disposed of accordingly.

The Copy of this order be placed on files of the Claim
Petitions No. 21/DB/2018, 22/DB/2018, 23/DB/2018, 30/DB/2018,
31/DB/2018 and 32/DB/2018.

(RAM SINGH) (D.K.KOTIA)
VICE CHAIRMAN (J) VICE CHAIRMAN (A)

DATE: AUGUST 20, 2018
DEHRADUN
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