BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
AT DEHRADUN

Present: Hon’ble Mr. Ram Singh
------ Vice Chairman (J)

Hon’ble Mr. D.K.Kotia
------- Vice Chairman (A)

CLAIM PETITION NO. 36/DB/2016

1. Badri Prasad Naudiyal, aged about 64 years, S/o Late Sri Mangla Nand,
Review Officer (Retd.), R/o 9-108, Nehru Colony, Dehradun.

2. Radha Krishan Semwal, aged about 63 years, S/o Late Sri Shiv Dutt
Semwal, Review Officer (Retd.), R/o 60/51, Dharampur, Dehradun.

3. Dinesh Kumar Gupta, aged about 63 years, S/o Late Sri M.P.Gupta,
Review Officer (Retd.) R/o Shanti Vihar, Govidgarh, Dehradun.

4. Kishore Singh Negi, aged about 61 years, S/o Sri Jai Singh Negi, Section
Officer (Retd.), R/o E-17, Nehru Colony, Dehradun.

5. Smt. Rajbala, aged about 61 years, W/o Late Sri Dinesh Singh, Section
Officer (Retd.), R/o 173, Saharanpur Road, Patel Nagar, Dehradun.

6. Harish Chandra Ghildiyal, aged about 59 years, S/o Late Sri R.N.Ghildiyal,
presently posted as Section Officer, Secretariat, Dehradun.

7. Birendra Singh Kandari, aged about 56 years, S/o Sri N.S.Kandari,
presently posted as Section Officer, Civil Secretariat, Dehradun.

8. Bhagwati Prasad Joshi, aged about 59 years, S/o Late Sri Kula Nand Joshi,
presently posted as Section Officer, Industrial Development Department,
Secretariat, Dehradun.

9. Narayan Singh, aged about 58 years, S/o Late Sri Deena Singh, Presently

posted as Section Officer, Law Department, Secretariat, Dehradun.

........... Petitioners
VERSUS
1. State of Uttarakhand through Secretary, Secretariat Administration, Civil
Secretariat, Dehradun.
2. Secretary/Principal Secretary, Finance, State of Uttarakhand, Civil
Secretariat, Dehradun.

................ Respondents



Present: Sri M.C.Pant &
Sri L.K.Maithani, Ld. Counsel
for the petitioners

Sri V.P.Devrani, Ld. A.P.O.
for the respondents

JUDGMENT

DATED: MAY 23, 2018

HON’BLE MR. D.K.KOTIA, VICE CHAIRMAN (A)

1. The petitioners have filed the present claim petition for

seeking the following reliefs:

“(i) To issue order or direction to quash the
impugned order dated 04.03.2016 passed by the
respondent no.1 by which the representations of the
petitioners for granting of benefit of Assured Career
Progression after completion of 26 years of service has
been rejected after calling the entire records from the
respondents and further to declare the Clause 3(7) of
the Government Order dated 08.03.2011 and
07.04.2011 by putting such embargo is unreasonable,
illegal and void ab-initio and to quash the same, if the
such condition still exists in the Government Order.

(ii) To issue order or direction directing the
respondents to allow the benefit of stepping up of pay
and financial upgradation under ACP after completion
of 26 years of service to the petitioners at par to their
juniors along with all arrears and consequential
benefits together with 18% interest thereof had it been
the impugned order was never in existence.

(iii) To issue any other order or direction which this
Hon’ble Court may deem fit and proper in the
circumstances of the case.

(iv)  Cost of the petition be awarded to the
petitioners.”
2. There are nine petitioners in all in the present claim
petition. All these petitioners were initially appointed on the post of

junior clerk from 1972 to 1981 in various departments of the erstwhile



State of U.P. After creation of the State of Uttarakhand on 09.11.2000,
they were attached to the State Secretariat. As there was shortage of
staff in the State Secretariat, Government of Uttarakhand by

exercising powers under proviso of Article 309, framed “SciRIdd]

le@Ier’ dAfdd Gelad, R I HeId, Heldd oIbR, Chh, FTHAD &
Tal W dfafere fRAEel, 2002”7, hereinafter referred as Absorption
Rules, 2002 (Annexure: A-2). All the petitioners and many others were
absorbed under the said Rules in 2002. Thereafter, all the petitioners
were promoted on the post of ‘Samiksha Adhikari’ in 2005. A final
seniority list of ‘Samiksha Adhikari’ was also notified by the
department of Secretariat Administration, Government of
Uttarakhand on 13.07.2011 (Annexure: A-4) in which names of all the
petitioners and others were included. The petitioners no. 1, 2, 3,4, 5
and 8 have retired. The petitioner No. 6 retired during pendency of

the claim petition. The petitioners No. 7 and 9 are still in service.

3. It is admitted that all the petitioners have been given three
regular promotions in their entire service including the services they

rendered before their absorption in the Government Secretariat.

4, The State Government issued the G.O. on 08.03.2011
(Annexure: A-5) and introduced a scheme of Assured Career
Progression (ACP) for its employees. According to para 1(2)(i) of the
G.0., the employees were made entitled to get three promotional pay
scales from their first regular appointment after completion of
continuous and satisfactory service of 10 years, 18 years and 26 years

subject to various conditions laid down in the said G.O.

5. Paragraph 1(2)(v) of the G.O. dated 08.03.2011 provides as

under:-

“GodI0dI0 D1 YRl AN B & UgErq Al Wil &
fodl ug W yom R @& wearq da H UM
TR B @ SR bad g U o oy
TR T g Ue=id o 8 & SWRI



T i ®RFIT &1 o™ 8 <9 I8 AR |
AR YR U B @l [l & ueer fedl @
T H i TR &AM A= 9 81| 59
q<¥ § g8 W Scorgid 8 & fie 1-1-2006 @
AN GRIENT 9 a)eT ¥ U & |ad § e g
IS 9o dlel U8 W UGN 8 @, df 89 A fawig
RRITGA B AT 8 UG AT SR |
Ry,

TR TSI U< RS FHAN! Bl das
vofiodio B FeRT | AT (Bl HTS IS
A PH B B W A ARG FHG P dqT BT
IS B RIER PR_(SAT AR |

Perusal of the above provision of the G.O. dated 8.3.2011 makes it
clear that the employees will not be entitled for any promotional pay
scale after they have received three promotions in their service.
However, it has also been clarified in the proviso that if the pay of
any employee who has got promotion and who is senior and his pay
is less than the pay of an employee junior to him who has been given
the benefit of ACP, then the pay of the senior person shall be
stepped up to make it equal to the pay of the employee junior to

him.

6. Another provision of the G.O. dated 08.03.2011 relevant to
the present case is given under paragraph 1(7) of the G.O. which is

reproduced below:

“S IISHl & I U faciiE WRISEE QUi
TIPS & 3R SABT HHAN Bl IRSAT F DIy e
Tl 2| Pl BIS  FHIN 3T IR B IId
S a9 /TS Ia UK BRal ©, af AN GHAR
39 MR W Sod 94 /TS da B " A8l R
T fh IO BS FHARI B AWE  ddq /TS
e YTl &1 &I 2 |

Perusal of the above provision shows that the benefit of ACP is a
personal benefit and a senior employee cannot claim higher pay

which an employee junior to him is getting.



7.1 Some amendments were made in the G.O. dated
08.03.2011 by issuing another G.O. dated 30.10.2012 (Annexure: A-6)
to clarify certain issues stated in the G.O. dated 08.03.2011. The
provision in paragraph 2(3) of the G.0. dated 30.10.2012 s

reproduced as under:-

“2(3) TTAE DRI URIH T (QoA0h0) B @raxer
AN B & Y4 M@l 9 H, UM UK BN @
SR @9l g vd g faaia wRI==—E . qen
el w0 o BN @ S g facha
TR & o™ 8 9F 8 oA el ge
o B9 @ Al @ v fe o T H faciy
TR & a™ 3H 7 87| 39 |ed # a8 Al
S & b faid 01.01.2006 AR GARIER oo
eEe # A TE I 9 aTel U W A g g
ar 39 A foci ®RSEE @ Aar gq gand
AT SR | 81 9 IS 909 BT 3R, S9 U
I F oI @ T, o DG @GR @ fafd
®l, 4 Bl N WO H (U8 & WERT qAHE Al
THTA da99E a1 TodIodo JUTReIfd) dRaldd Y
U IS 99 81T | 39 YR I Tl e ol
TG @ UG B US dad, SW UK UG $l
[ @1, g4 9 arafdd w9 H W IS 909 | e
B, @ U TR Bl TR R YT WhiH
(vofiodio) & UM H§ facid TWRRE @ WY H T8
AT SIRATT | S99 ST O Iad IRy feATd 08
Td 2011 BT TaR—1(2)(v) TIRIT T9sT SR fobeg
I JT WD I o] & |

The above provision also makes it clear that no benefit of ACP is
permissible after an employee gets three promotions. Some
amendments in the form of clarifications have been made in
paragraph 1(2)(v) of the G.O. dated 08.03.2011 in regard to the
definition of grade pay received by an employee after promotion for

the purpose of the ACP. However, the proviso of the paragraph

1(2)(v) of the G.O. dated 08.03.2011 (reproduced in paragraph 5 of

this order) has been kept intact in the G.O. dated 30.10.2012. Thus,

the G.O. dated 30.10.2012 has not amended the provision of the




G.O. dated 08.03.2011 for equal pay (which an employee junior to

him is getting) to the senior employee as a result of promotion in

case an employee junior to him is getting higher pay as a result of

benefit of ACP.

7.2 The G.O. dated 30.10.2012 has also replaced paragraph
1(7) of the G.O. dated 08.03.2011 (quoted in paragraph 6 of this
order) by following provision in paragraph 2(4) of the G.O. dated
30.10.2012, which is reproduced as under:-

“fe6dl BT T Yl W YT 8 are I de,
Tedls DRI URRE oW (Todiodo) & @aRen @
Feta foll B wififer & oa &1 ) U 9o |
= B9 @ Raft # aRe o1ffs 91 s & e
US qe, DS B I Al T SFTAT HREAT SR,
o9 ARG T HTS FIAGI B Wil BT GG dl
-3 FHE B 91 I A1 b aRe wifie @1 Al
UG g B, @ a8 W 9T W BNw
G B TS HRI GIPE oW (Tofiodlo) @
AT S AT WRIFIIA DI A=A &I Al 4
Far 9D G4 $ A F A BRW UIRH WA
(vowod0) & 3rTTd Sad iy wWRIFRH @ ford o8
gIe

8. The contention of the petitioners is that though they have
received three promotions yet their pay is less than those who are
junior to the petitioners and these junior persons are getting higher
pay as a result of benefit of the ACP given to them. Therefore, the
petitioners have stated that they should get the pay equal to their
juniors in accordance with proviso under paragraph 1(2)(v) of the
G.0. dated 08.03.2011 and the paragraph 2(4) of the G.O. dated
30.10.2012.

9. The petitioners made representations to the respondents
on 24.09.2013, 09.10.2013 and 27.5.2014 for providing them pay
equal to their juniors which were considered by the respondent no. 1

and the same were rejected (Annexure: A-1).



10. The respondent No. 1 while deciding representations of
the petitioners consulted the Finance Department of the State
Government and quoted the advice given by the Finance

Department, which is reproduced below:-

“IARIEUS  Wfarery Wfdferds e, 2002 @
fm—4(3) % w® aawen ¢ & RS FBrs, RS
foIfUe &1 IR a7 TS (Fed qHE JRFRY) &
7e W Hifes g Td AT g B SR A g
ey far S| fiw farr & ey, fodid
08.03.2011 & fEH-3(7) ¥ I8 AR & o 39 Ao
@ d U fachie wReEE i wfdas @
IR THPT PHAN &) INSAT A Pl THH T &
B P BHINI 3 FRAT B I 9o
a1 /TS 909 U IR & al RS FHANI 39
IER R e 99 /TS da9 @l T Tl I FH
5 Bfo PHIR B ARG d0 /IS I T &
@ 2| gfe afuarey ¥ dffermm @iffel o mRefa
A el 7 OMe giteTd ARy fawid 30.10.2012
@1 FRATY g W AN Tel Bl |

11. It is pertinent to note that the Finance Department in its
above advice has stated that the benefit of ACP is a personal benefit
and a senior employee cannot claim higher pay which an employee
junior to him is getting as per paragraph 1(7) (which has been
wrongly mentioned as paragraph 3(7) in the advice of the Finance
Department) of the G.O. dated 08.03.2011. In fact, the paragraph 1(7)
of the G.O. dated 08.03.2011 has been replaced by G.O. dated
30.10.2012 as paragraph 2(4) of the G.O. dated 30.10.2012 (the same

has been reproduced in paragraph 7.2 of this order).

12. Respondent No. 1 has mentioned the following in the

concluding paragraph of his rejection order dated 04.03.2016:-

“facd fomT & Sod 7 / wRMef & el | W @
fo o dv= R @SR T o dIffd, & O
USRI &R e 8, S Qowiodlo &1 A
JTI T B | SFER S IR RiE FTeR @




3T PIFG & Ycarder feid 24.09.2013, 09.10.2013,
27052014 T el Xfed H fbd T FRY I
JWPR T §Y IH el $I FRaARa fwan
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13. The reason which has been given by the respondent No.

1 for rejection of the representations of the petitioners is that the

petitioners have already got three promotions and, therefore, they

are not entitled for any further benefit under the scheme of ACP.

14. Respondents No. 1 & 2 have filed their joint written
statement and they have opposed the claim petition and their
contentions are the same which are there in the order of the
respondent no.1 dated 04.03.2016 by which representations of the

petitioners have been rejected.

15. The petitioners have filed rejoinder affidavit and the same
averments have been reiterated which were stated in the claim
petition. The petitioners have also filed a Supplementary Affidavit in
support of their claim petition and they have shown in it a list of 36
employees who are also absorbed in the State Secretariat like the
petitioners and who are getting higher pay as compared to the

petitioners.

16. After hearing learned counsel for the petitioners and
learned A.P.O. on behalf of the respondents and perusal of record,
we find that the reason for rejection of representations of the
petitioners given by respondent No. 1 in his order dated 04.03.2016
(Annexure: A-1) that the petitioners have already received three
promotions and, therefore, they are not entitled for any other
benefits under the ACP, cannot sustain because of the proviso under
paragraph 1(2)(v) of the G.O. dated 08.03.011 and paragraph 2(4) of
the G.O. dated 30.10.2012 which have been described in detail in the
preceding paragraphs. Respondent no. 1 has not at all discussed the

said provision in its order dated 04.03.2016.



17. There are, of course certain conditions, which have been
laid down in paragraph 2(4) of the G.O. dated 30.10.2012 for allowing
the senior employees who have received promotions, equal pay
(which their juniors are getting) as a result of benefit received by the

juniors under the ACP. These conditions are as under:-

(i)  The source of recruitment and the service conditions
of the seniors and the juniors are the same.

(ii)  Had the senior employees not got promotions, they
were eligible for promotional pay scale under the scheme

of ACP.

Learned counsel for the petitioners has submitted that the
petitioners and their juniors were initially appointed on the post of
Junior Clerk in various departments of the State Government under
the same Service Rules. The petitioners and their juniors were
absorbed under the Absorption Rules of 2002. The service conditions
of the petitioners and their juniors are governed by the same Rules.
Though, the Finance Department in its advice has stated that ”?ﬂ%ﬁ
Afearerd H Afdfor wfel B wRfd 99M T8 § e gieTd
IR faTid 30.10.2012 B @RI 37 W A Tel R yet it has
not been made clear in the advice as to how and in what respect
the service conditions of absorbed employees are not similar to each
other that the provision of paragraph 2(4) of the G.O. dated
30.10.2012 is not applicable on the petitioners. Moreover, the
respondent no. 1 in its order has stated that the petitioners have
already received three promotions and this is the only reason for

rejecting their representations.

18. For the reasons stated above, we are of the view that the
representations of the petitioners have not been decided in
accordance with the G.Os. dated 08.03.2011 and 30.10.2012 as has
been described in detail in the preceding paragraphs and the

impugned order dated 04.03.2016 (Annexure: A-1) cannot sustain
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and is liable to be set aside and, therefore, claim petition deserves to

be allowed.

ORDER

The claim petition is allowed. The impugned order dated
04.03.2016 (Annexure: A-1) is hereby set aside. Respondent no.1 is
directed to reconsider the representations of the petitioners with
regard to allowing pay to the petitioners which their juniors are
getting in accordance with the proviso under paragraph 1(2)(v) of the
G.O. dated 08.03.2011 and paragraph 2(4) of the G.0. 30.10.2012 by
passing a reasoned and speaking order within a period of two months
from the date of presentation of certified copy of this order by the

petitioners to the respondent no.1. No order as to costs.

(RAM SINGH) (D.K.KOTIA)
VICE CHAIRMAN (J) VICE CHAIRMAN (A)

DATE: MAY 23, 2018
DEHRADUN

KNP



