BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
AT DEHRADUN

Present: Hon’ble Mr. Ram Singh

------ Vice Chairman (J)
Hon’ble Mr. D.K.Kotia

....... Vice Chairman (A)

CLAIM PETITION NO. 08/ DB/2014

Sher Singh aged about 51 years S/o Late Raja Ram, Asstt. Accounts Officer, office of

Regional Food Controller, Garhwal Region, Dehradun R/o 25, Malviya Nagar, Gali
No. 2, Veer Bhadra, District Dehradun..
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veeeeeeennPetitioner
Versus

State of Uttarakhand through its Principal Secretary, Finance Department,
Subhash Road, Dehradun.

Secretary to the Govt. of Uttarakhand, Department of Finance, Anubhag-6,
Subhash Road, Dehradun.

Director Treasury and Finance Services, Govt. of Uttarakhand, Dehradun.
Director, Lekha and Haqgdari, Govt. of Uttarakhand, Dehradun.

Shri Mohan Ram Arya, Finance Officer, Jalagam, Haldwani.

Shri Chandan Ram Arya, Finance Officer, Directorate of Horticulture, Ranikhet.
Shir Bachhi Ram Arya, Asstt. Accounts Officer, Horticulture Department, Almora.
Shri Roop Chand, Asstt. Accounts Officer, Distt. Project Officer, Sarva Shiksha
Karyalaya, Chamoli.

Shri Ram Lal, Asstt. Accounts Officer, Distt. Project Officer, Sarva Shiksha
Karyalaya, Champawat.

Shri L.P.Kotiyal, Asstt. Accounts Officer, Director Treasuries, Pension and
Haqdari, Uttarakhand, 23 Luxmi Road, Dalanwala, Dehradun.

Shri Vipin Chandra Bhatt, Accounts Officer, DRDA Nainital.

Shri Ramesh Chandra Bhatt, Accounts Officer, Vidyalaya Shiksha Avam Pariksha
Parishad, Ram Nagar, Nainital.

Shri Rajendra Prasad Raturi, Assistant Accounts Officer (Retd.) House No. 53,

Latowali, Kankhal, Haridwar.



14.Shri Vijay Singh Rawat, Accounts Officer, Office of Zila Shiksha Adhikari(Basic),
Haridwar.

15.Shri Chandra Mohan Singh, Accounts Officer, Zila Shiksha Adhikari(Basic), New
Tehri.

16.Shri Sant Ram, Accounts Officer (on deputation) Uttarakhand, Ayurvedic Vishwa
Vidyalaya, Harrawala, Haridwar.

veeeeeeenn.RESPONdeEnNts.

Present: SrilJ.P.Kansal, Ld. Counsel
for the petitioner.

Sri Umesh Dhaundiyal, Ld. A.P.O.
for the respondent Nos. 1 to 4.

JUDGMENT

DATED: FEBRUARY 06, 2018

(Hon’ble Mr. D.K.Kotia, Vice Chairman (A)

1. The petitioner has filed the present claim petition for seeking the
following relief:

(a) The impugned orders Annexure-Al, Annexure-A3, Annexure-A4 and
Annexure-A6 be kindly held in violation of fundamental,
constitutional and civil rights of the petitioner, against law, rules,
orders and principles of natural justice and be kindly quashed and
set aside.

(b) The respondent No.4 be kindly ordered and directed to place the
petitioner in the final seniority list of Accounts Officer- Annexure-A5
above the private respondent Nos. 5 to 9, fix the seniority of
respondent Nos. 6 to 9 at appropriate place and modify both these
final seniority lists suitably.

(c) The respondent Nos.1 and 2 be kindly ordered and directed to
consider the petitioner for promotion to the post of finance Officer
and if he is found suitable to promote him to the post of Finance
Officer from the date his junior respondent No.5 has been promoted
with all consequential benefits including pay and dearness allowance

etc. with interest @ 12% per annum from the date of accrual till the



date of actual payment, and above promotion of respondent No.6 to
the post of Finance Officer made vide Annexure-A7 be kindly held
illegal and wrong and be kindly quashed and set aside.

(d) Any other relief, in addition to or in modification of above, as the
Hon’ble Tribunal deem fit and proper, be kindly granted to the
petitioner against the respondents, and

(e) Rs. 20,000/- as costs of this claim petition be kindly awarded to the
petitioner against the respondents.

The petitioner was appointed through direct recruitment as Assistant

Accountant in the department of Education vide order dated

08.05.1987 (Annexure: A 10).

The private respondent Nos. 5 to 9 were appointed through promotion

on the post of Assistant Accountant in the department of Horticulture

in the year 1989 and 1990, (Annexure: A 11 to A 14).

It is pertinent to mention here that the posts of Junior Accounts Clerk,

Accounts Clerk, Assistant Accountant and Accountant are in the

Accounts Cadre of various Government departments and the concerned

department is the appointing authority for these posts (Annexure: A 9).

The appointment/ promotion on these posts of Accounts Cadre are

made by each department separately. The seniority lists of persons

holding these posts in various departments are also prepared and
maintained by the individual department.

The promotion from the post of Accountant to Assistant Accounts

Officer (for 90% posts of AAO) is made at the State level according to

the seniority subject to rejection of unfit under the Uttarakhand

Assistant Accounts Officer Service Rules, 2003 (hereinafter referred as

the Service Rules of 2003.) The Rules are shown at Annexure: A 21 to

the claim petition. According to Rule 5(1) and Rule 8(1) of the said

Rules, a combined State level seniority list of “Accountants,” who were

substantively appointed on the post of Accountant and working in

various departments (listed in Appendix ‘@ to the Rules) for a

minimum period of five years on the first day of the recruitment year, is

required to be prepared for the purpose of promotion from the post of



Accountant working in various departments to the post of Assistant
Accounts Officer (AAQO) at the State level.

The contention of the petitioner is that while the petitioner was
appointed (through direct recruitment) on the post of Assistant
Accountant on 08.05.1987, the private respondents (No. 5 to 9) were
promoted to the post of Assistant Accountant in 1989 and 1990 and,
therefore, the petitioner is senior to the private respondents. State
respondents (No. 1 to 4) have contended that the petitioner and private
respondents are not comparable in so far as appointment on the post
of Assistant Accountant is concened. There was not “one” cadre of
Assistant Accountant for all the departments. Each department had its
own cadre of Assistant Accountant. The petitioner was appointed on
the post of Assistant Accountant in the department of Education and
the private respondents (No.5 to 9) were promoted to the post of
Assistant Accountant in the department of Horticulture. State
respondents have further submitted that for the purpose of promotion
from the post of Accountant to AAO, the State wise seniority list of the
Accountants working in all the departments was to be prepared in
order of length of their service from the date of their substantive
appointment on the post of Accountant and the same has been
prepared and promotions were made in accordance with the Service
Rules of 2003.

The petitioner has further contended that the posts of Accountant and
Assistant Accountant were restructured in the department of Education
in the ratio of 80:20 vide G.O. dated 18.09.1993 (Annexure : A 17)
thereby, increasing the number of posts of Accountant significantly.
The petitioner was (consequent to revision of sanctioned strength)
given the pay scale of Accountant vide order dated 07.06.1994
(Annexure: A 18) with retrospective effect from 18.05.1987. The plea
of the petitioner is that vide order dated 07.06.1994, the petitioner is
deemed to be appointed substantively on the post of Accountant w.e.f.
18.05.1987. State respondents in their reply have contended that the

petitioner vide order dated 07.06.1994 was given only the pay scale of



the Accountant w.e.f. 18.05.1987 and he was not substantively
promoted on the post of Accountant w.e.f.18.05.1987. Merely by
allowing the pay scale, the petitioner cannot be said to be substantively
appointed on the post of Accountant from 18.05.1987. The State
respondents have further submitted that the date of substantive
appointment of the petitioner on the post of Accountant is 07.06.1994.
The petitioner cannot be given substantive appointment from
retrospective effect.

The petitioner has also submitted that a final seniority list of
Accountant was issued by the respondent No.3 on 15.03.2002
(Annexure: A 20) and in this list the petitioner was shown above the
private respondent Nos. 5 to 9. Respondent No.4 also issued a
promotion order dated 27.07.2004 (Annexure: A 22) by which along
with others the petitioner was also promoted from the post of
Accountant to AAO. The seniority list dated 15.03.2002 and the
promotion order dated 27.07.2004 were challenged in the High Court
by filing a writ petition. The Hon’ble High Court at Nainital in this writ
petition number 721(S/S) of 2004 Ashok Kumar Jain and Another Vs.
Government of Uttarakhand and Others (Annexure: A 24) directed on
22.09.2007 to prepare the seniority list of Accountant afresh and,
thereafter, make promotions from the post of Accountant to the post
of AAO. The relevant part of the order of the Hon’ble High court is

reproduced below:-

“According to the Rules, 90% posts are to be filled from
amongst the departmental Lekhakar/ Varistha Lekha
Parikshak/ Varistha Samparikshak, who have completed 5
years’ service on the first date of the year in which the
promotions are going to be made and 5% posts are to be
filled by way of promotions made amongst Lekhakar/ Sah
Varishtha Data Entry Operator/ Varishtha Samparikshak Sah
Data Processing working under Director of Treasury and
Financial Service Establishment, and who has completed 5
years’ service, provided he is confirmed on the aforesaid

post.



Rule 8 provides the procedure for making promotion on
the post of Assistant Account Officer. Rule 8(1) specifically
provides that the promotion shall be made on the post of
Assistant Account Officer in accordance with the seniority
subject to rejection as unfit. Thus, according to the Rules of
2003 prior to making promotion, seniority is to be
considered and without preparing seniority list, promotions

cannot be made. As it is the admitted case of the

respondents that the final seniority list, which was prepared

in the yvear 2002 on the basis of tentative seniority list, has

become invalid in view of the Rules of 2003, as such, there

cannot be any final seniority list without any tentative

seniority list.

Thus, it is clear case of respondents that there is no
seniority list of the Accountant/ Senior Auditor, in fact. The
respondents have further stated that for making promotion
under the Rule of 2003, seniority list is not required, which is
absolutely incorrect. As Rule 8 of the Rules specifically
stated about the seniority. On the one hand, the respondents
have stated that the promotions have been made strictly in
accordance with the Rules 5, , 7 and 8 of Rules of 2003 and on
the other hand, it is very clear that they had not complied
with the Rule 8 of the Rules.

Since the petitioners have not impleaded those persons,

who have been provided promotions in contravention of the

Rules and without preparing seniority list as admitted by the

respondents, this Court is helpless to quash the promotion

order passed by respondents. It is very strange that the

authority did not care to see the Rules prior to making

promotions and completely ignored Rule 8(1) of the

aforesaid Rules and in the counter affidavit, they have stated

that they have made the promotions in accordance with the

Rules 5, 6, 7 and 8 of Rules of 2003. The promotions have

been made in contravention of Rules are proved itself from

the respondents’ counter affidavit, wherein they have stated

that for making promotions, no seniority list is required and

further have stated that the earlier seniority list, which was

prepared has become invalid.

In these circumstances, the Court is helpless to grant

positive relief to the petitioners as the Court cannot quash



the promotion order in absence of those persons who have
been provided promotion by the department de hors the
Rules as they are not a party before the Court.

Learned counsel for the petitioner has further
submitted that post of Assistant Account Officer are vacant
and petitioner may also be provided promotion on the post
of Assistant Account Officer. If the authority has committed
wrong, the Court cannot direct the authority to repeat the
wrong. However, considering the facts and circumstances, it
is expected from the authority that they will prepare a
seniority list and in case the petitioners come within the zone
of consideration, the case of the petitioners for promotion on
the post of Assistant Account Officer may be considered as
per Rules and if some persons, who have been provided
promotion de hors the Rules, in fact, were not come within
the zone of consideration for promotion as per the seniority
list now prepare by the authority, the respondents may take

necessary steps in that regard”.

The petitioner, thereafter, was informed vide letter dated 09.01.2008
(Annexure: A 23) forwarding the copy of the judgment of the Hon’ble
High Court as under: -

“fr3eel o™l Ud ghen |
23—cefIRIS, ST-ATell | SRIEvsS

QEUGH |
yATd: 3306/ 10108,/ 14(4)—11 /2008, fe=i® 7 S+1a¥1,2008
Jar H,
1 v RiE,
fachar w=rEierr,
fore garaa sRgr |

fawa: Re fUfee W& 721(T9 /w4)2004 = 3Rlie HAR W9 9919 T4
WHR R qEA Sed ARt g1 uiRd fofa vd s9a wa fAofa
SMEATRY & IR AP HRAAE & 9 | |

HEled,

SwWied favas Re d&m 721 (TH/TH) 2004 3t ENe HAR oA
99 U9 WRGR H AR Swd el g uiRa vty faqie 22.00.
2007 &Y 9fa dm s» HH H frd AR G®@ar 04 / XXVII(6)/2008,
feies 04 @), 2008 @1 yfd gaw Had vg HA I o & B

SWRidd fofal @ w9 7 sl gaar & o <& 2 fe @ g auqa ufpar
JaRIEvs Agfe dEferer) ddr faumaet, 2003 9 fAeriRa aqel @
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IR R T Rsodr gl 99/d) & B W 81 U yd frpfaa &t
fafrafadfiexor ot wa 3T ol sedr Al @ seR WX 99 ufshar
g B il S|

e Td—SURIFITIR |
SCEE

(Telou-o ud)
IR e |”

Thereafter, respondent No.4 issued a tentative seniority list of
Accountants on 27.03.2008 and the objections were invited on it. The
petitioner also filed his objections against the tentative seniority list
which were decided on 17.06.2008 (Annexure: A 1) and the same were
rejected. A final seniority list of Accountant was issued on 24.06.2008
(Annexure: A 2) in which the petitioner was shown below the private
respondents. The objections of the petitioner against the tentative

seniority list dated 27.03.2008 are as under:-
Jded Ud Hol 3mufed

“(58) =i 2R e, dE@dR A U4 YAHST H o w4 q I8 IRI°
foar 2 & dEeR @ ug W 99 difas Frygfea a1 [ 7.6.2004 @i
Tt 2| wafe u=i® 516/ fei®d 15 a1d,2002 & gRT IR 3ffaw sifeswn
A 4 48 wifae e 23.5.00 @l =AY off | 80:20 & YR WX IARY
fiT® 7.6.1994 ®© ERI 3 dEI®IR &1 UeAM™ 9 da919 fe&-Iid 18.5.1987
A 3FH BIM B | 3d: dWIHR @ g R A #ifas fFafea «1 fafdr 18.5.
1987 3ifda f&ar S| f&iTed 15 wrd, 2002 1 AR iferdt wifesq g 4
AT A 45 WR Aa1| 3 Aigd W, S g™, s 9 o, st wuas
IR wad ol IMATA BT A1 HHAIdH 59,64,65,66, Ud 70 UX AT | 56 AT
aRssar At § Fef A1 9 45 ) & 2, Wy Saad q=lfAr w1 AW
33,35,36,37, Ud 42 WX 3ifed fear 1 21 39 w® g3t smufa 217

The above objections of the petitioner against the tentative

seniority list were rejected as under:-

YAMAGH IATHIR B BT BRI

“sff X g, AdEPR $ I ST QAT GHId AEATRY ¢
= Swa Il @ fAvfay & ded o fear mar) so20 & IR WX
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9

gdarft fafSr 9 yed JdWIeR &1 yeq™m Ud daqa &l Hifas gfea
WHR T8l fHar o1 ¥ddr| s9 ded 4 yfascR I yddsdl g1
R FRIg R il ™ yfisar @ 99F @ | IFfas assar g § =
AT P U+ 4 HUR aRssar f&d o9 4 @1 A amufed §9 smER W)
IMBR 2, YAMASDH & FRAMER d@dR & Us W Aifas Frgfea a8
gl @ , wefe ycEes A Sfeafaa ffal @ sfm aRssar g 4
sifra faR@l @ dweRrR & s W sifas FYfda &1 f@@vo / gamr
e o faurmeas grr fear mar @1 dgerguR €1 S9! aksedr &1
$HID Aifdbd 2| Ad: ISP BT JIE [UI—]IY $ AR R fIaR Hxd

gU IR fHar sirar 2 17

After issuing the final seniority list of Accountants on 24.06.2008, the
State respondents made promotions from the post of Accountants
(working in various departments) to the post of AAO on 08.12.2008
(Annexure: A 3). The petitioner’'s name was also there in the list of
promotion on the post of AAO. Vide promotion order dated 08.12.2008,
the earlier promotions made on 27.07.2004 (Annexure: A 22) were
made ineffective in pursuance to the order of the Hon’ble High Court at
Nainital dated 22.09.2007. The initial paragraph of promotion order
dated 08.12.2008 reads as under: -

‘9 fAdenew € wewe dEferl wWai A dwr sftar
&1 9gq s i fagfa /ugi=ifa smew 9@ .. fastie 27 Sas,
2004, ... 9 foig 4 IR Re U 9@ 721 /(T8 /T9) 2004 @R
A STa grEaTad Aaa &1 vl fede 22 Rrav2007 &1 giiRa
BT | <RI & fofa & srqure= g oma+ 4 uF 981 ... f&i® 04
oHadl, 2008 g1 fAdw fed A e W d 90 yfawra fawrfa
AEHRI /S dEl WEadl & 93 R IRER dfas sAssar gAl
SRTAT AT G&AT ... fasti 24 A, 2008 WRT &1 AT |

Iqd ASAr A F A 5—5 yfowd FRemed iR w9 faw
Yl dol Rwmed dwEr e geanl @1 yd Reafd & sgar daR
TREUR® SASdl 4 98le dQiSeR da1 fAawae, 2003 & yifygml @
e were dEfer "ad # fafa ga9 & fod faais o8 ey,
2008 &I agq Afifa wfea & =1 9w affa & agfa |, a9 S=a
el & favfg qenm wA @ fAde & s 9 Sudw Rfeqal & wnde

dichifadd 9919 9 99 yd fAaai 9 3=aem (De hors the Rules) &1 =it
il ugi=fa @ eyl &1 fAsyardl #vd 88U vaggrr fa=faRgar &t
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UE—® AEIfSPR dda9 7450—225—11500 Y-3Td dd-THT 9300—34800
® Uq g fafig uei=fd uys@ &) Wy —3 A 9ftfad ug vqd sraiayg o

AT AT SIrar = | 98 AR dArcdbIfeld YH1d | @R s |”

The contention of the petitioner is that he was already promoted on
the post of AAO on 27.07.2004 rightly and he has been wrongly placed
below the private respondents in the promotion order dated
08.12.2008 without providing him an opportunity of hearing. State
respondents have contended that the promotion order dated
08.12.2008 is based on the final seniority list dated 24.06.2008 and the
seniority list has been prepared in accordance with the Service Rules of
2003 and the Seniority Rules of 2002 and the petitioner was provided
opportunity to submit his objections against the tentative seniority list
and the objections of the petitioner were rejected on 17.06.2008 as
described in paragraph 10 of this order.

The petitioner has also contended that as a result of re-structuring of
posts of Accountants and Assistant Accountants in the ratio of 80:20,
the Assistant Accountants who were available for the vacancies for the
post of Accountants as on 29.07.1992 will be deemed to be promoted
on the post of Accountant w.e.f. 29.07.1992 in accordance with the
G.0. of Uttar Pradesh dated 10.11.2008 (Annexure: A 26). The plea of
the petitioner is that he is covered under the G.O. of U.P. Government
dated 10.11.2008 and the petitioner is a deemed promotee on the post
of Accountant w.e.f. 29.07.1992. The petitioner has also submitted that
the Tribunal has also relied on the G.O. of the U.P. Government dated
10.11.2008 in claim petition No. 48 of 2010 (Annexure: A 28) decided
on 03.10.2012 and also in claim petition No. 96/2010 (Annexure: A 31)
decided on 19.11.2012. The State respondents (No. 1 to 4) have denied
that the petitioner is deemed to be promoted on the post of
Accountant w.e.f. 29.07.1992 in accordance with the G.O. of the U.P.
Government dated 10.11.2008 as the G.O. of U.P. Government was
issued after the creation of the State of Uttarakhand and the same is

not applicable in the State of Uttarakhand.
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The petitioner filed a writ petition No. 382/SS of 2010 against the
seniority list dated 24.06.2008 and the promotion order dated
08.12.2008 on 25.05.2010. The Hon’ble High Court at Nainital dismissed
the petition on the ground of alternative remedy before the Tribunal
vide its order dated 29.07.2013 (Annexure: A 8).

State respondent No. 1 to 4 have opposed the claim petition and filed a
joint written statement. The contentions of State respondents have
already been stated in the preceding paragraphs. In spite of sufficient
opportunity, private respondents No. 5 to 9 have not filed any written
statement and it was decided to proceed ex-parte against them. Private
respondent No.13 also did not file any W.S. in spite of sufficient service.
The private respondent No.13 Shri Rajendra Prasad Raturi had already
retired on 31.05.2013. Private respondents No. 10,11,12, 14 and 15
have filed the brief written statements and they all have supported the
contentions of the State respondents No. 1 to 4. Private respondent No.
16 has also filed the W.S. and he has supported the contentions made
by the petitioner. The petitioner has also filed the rejoinder affidavits
against the W.S. of the State respondents (No. 1 to 4) and the W.S. of
private respondents No. 10, 11, 12, 14, 15 and 16 and the same
averments have been reiterated and elaborated which were stated in
the claim petition. Petitioner and the State respondents have also filed
various documents through the supplementary affidavits. The counsel
for the petitioner has also filed the written submissions.

We have heard counsels of the parties and perused the record

carefully.

Learned Counsel for the petitioner has argued that the petitioner was
directly recruited and he was appointed as Assistant Accountant in the
Department of Education on 08.05.1987 (Annexure: A 10). The private
respondents (No. 5 to 9), who belonged to the Department of
Horticulture, were promoted from the post of Senior Accounts Clerk to
the post of Assistant Accountant in 1989 and 1990 (Annexure: A 11 to
14). The contention of the petitioner is that since the petitioner is

senior to the private respondents on the post of Assistant Accountant,



12

the petitioner will always be senior to the private respondents (No. 5 to

9).

16.2 Learned A.P.O. in his counter argument has submitted that each

16.3

department of the Government had its own Accounts Cadre (Annexure:
A 9) and there were four posts in the Accounts Cadre of all the
departments (“Junior Accounts Clerk”, “Senior Accounts Clerk”,
“Assistant Accountant” and “Accountant”). The appointments/
promotions on these four posts of Accounts Cadre were made
department-wise. There was not one State Cadre of Assistant
Accountant. Each department had its own separate cadre of Assistant
Accountant and appointments/ promotions in each department are
made by the appointing authority of the concerned department as per
vacancies available in the department. The Department of Education
and the Department of Horticulture had their own separate and distinct
Accounts cadre having their own sanctioned strength and filling up of
posts (by appointment/ promotion) in both the departments was an
independent exercise. The seniority list of various departments in their
Accounts Cadre is prepared and maintained by the individual
department. The Assistant Accountant of the Education Department
cannot be compared with the Assistant Accountant of Horticulture
Department for the purpose of seniority as each department has its
own cadre and there is no State Cadre of Assistant Accountant. Thus,
the argument of learned counsel for the petitioner that the petitioner,
who was appointed on the post of Assistant Accountant in Education
Department prior to the promotion of the private respondents (No. 5 to
9) on the post of Assistant Accountant in the Horticulture Department,
is senior to the five private respondents is misconceived and cannot

sustain.

We incline to agree with the contentions of learned A.P.O. in paragraph
16.2 above. The petitioner and five private respondents belong to
different departments and their cadres pertain to their respective

departments only. For the purpose of determination of seniority
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between the petitioner and the five private respondents on the post of
Assistant Accountants, the two departments-- Education Department
and Horticulture Department—cannot be combined and put together
as each department is a separate unit with its own Accounts Cadre, its
own appointment/ promotion on various posts in Accounts Cadre and
its own seniority list on the post of Assistant Accountant. The argument
of learned counsel for the petitioner that under Rule 8 of the
Uttarakhand Government Servant Seniority Rules, 2002, the petitioner
is senior to the five private respondents as he was substantively
appointed on the post of Assistant Accountant prior to the five private
respondents is totally misplaced as the petitioner and the private
respondents were appointed/ promoted in different departments
having their own separate Accounts Cadre with their own separate
seniority lists for the post of Assistant Accountant. The petitioner is
concerned with his seniority on the post of Assistant Accountant within
the Education Department only and the petitioner is not at all
concerned with the employees of the Horticulture Department or for
that matter any other department of the State Government as the
seniority list of Assistant Accountant is department-wise and not State-

wise.

Learned counsel for the petitioner has also argued that the Government
of Uttar Pradesh issued a G.O. dated 04.08.1998 (Annexure: A 19) by
which the minimum length of service required for promotion from the
post of Assistant Accountant to Accountant was reduced from 10 years
to 3 years and the said G.O. was given retrospective effect from
01.01.1986. The contention of the petitioner is that by this reduced
criterion, the petitioner was eligible on 18.05.1990 for promotion from
the post of Assistant Accountant to the post of Accountant in the
Education Department. The perusal of records reveals that no order of
promotion of the petitioner was issued in pursuance to the said G.O..
Moreover, the petitioner has himself stated in the claim petition that
the said G.O. dated 04.08.1998 was quashed by the Hon’ble High Court

at Allahabad in 2004 in so far it related to retrospective effect from
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01.01.1986. Thus, the G.O. dated 04.08.1998 is of no help to the

petitioner.

18.1 It would be appropriate at this stage to look at the rules relating to
promotion and seniority. Service Rules of 2003 provides source of

recruitment on the post of AAO, which is reproduced below:-

“5- wdl &1 Iia—

Har # gl w) wdl fFr=fafea giar 9 a1 st -

(t®) 90 yfema wiifeas ®u 4 fuaa fFrawae aRf¥re @ # SfewiRaa
U fauriia dwemer/ as d@r ias / atss gadllgs § 9 forsi=
df & o feaw & &9 A H9 Uld 99 & Qa1 Yo s off B Ud
Aifas FRIfFT @ ug wR ¥orrg @1, usi=ikd gRI|

(c1) o5 gfaera FReI®, HIYNR vd facd Jad a8 & gwexdd 3Nifsexr 7
HAifas wu 4 Fgea d@eR 98 aRs ser gl sfwey /aks auas
g—srel gafia (Feemay SIurmR vd faca 99 siftrs@) & 9,
=i wft af & g feaw &t &9 @ o0 uig 9 @ g Aar fafts
9g R Yuf &R <l g, Al dEidR 9g SIel §-g¢l ey /aRs vas
Tg—sTel AT @ ug R g 8, ugi=ifd gy |

(1) o5 ufirera FRe® |, d@m vd gdal A HAifads wu 4 g dEmar
g af¥ss ST 32! AfRex/ akss gudas a8 —srer gafiaT (feavme
PIVNR U9 o ¥t afdrem) § 9, o= w«dl ad @ oM faaw &t
$H H B4 Uid 99 @ g 991 fafie us wR gef &R el Bl sreEn
JdEPR Wg dsS Slel §¢l AR / dRss gudas dg—siel iy
P US UX ATy &I, USIfd gRI|

uR=g afe fedl vive "o 4 uala S 4 Sugad A1 ara spwgeff
ygi~fa & iy Sueled 51 81 a1 S Ul &I, s9 e § gon fafafds

Y gy GOl d 9xT o GdhdTl 2 |”

According to above Rule 5 of the Service Rules of 2003, it is clear

that,

(i) the only source of recruitment on the post of AAO is
promotion;
(i)  there are three feeding cadres for promotion on the post

of AAO (t®) (1) (<fF) above;
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(iii)  under Rule-5 (v®), 90% AAO will be promoted out of
Accountants/ Varishtha Lekha Parikshak/ Varishtha
Samparikshak of various departments the list of which is
given in Appendix ‘@ to the Rules, who were
substantively appointed and who have completed 5 years’
service on the first date of the recruitment year in which
the promotions are made; and

(iv) Appendix @’ to the Service Rules of 2003 gives a list of 53
departments, the Accountants and Varishtha Lekha
Parikshak of which are considered for promotion on the

post of AAO.
18.2 Rule 8(1) and 8(2) of the Service Rules of 2003 provides as under:-
“8. qal—~ifd gRT W<l &1 yfpar—(1) war=fa  gwr wff srqugaa =t

IJEHR $d Y SASdl @ MER W & AN | g9 fag == wfify
=1 g Tfed &1 wredl |-

(1) FRe® |, |@T U9 shei, Scaidd .31 e

2) yy@ Wfaa,/ wfae fa@ s fAfds ¢wr e o wReR @ Su
Afad © wWR 9§ D & wWR &1 s 9 & | R A )|

() ffem et grT M —fFifds sonBa e, fer w)
ST © TR 9 1 &1 7 8 . e

() fgfea urfdred sr=afefal @ u=ar g a9—w99 ) Iuefea
ScRidge dlid A4dr AT & 89 @ 988 & Usl W 9Idqd fa#amaey @
ITAR AIR BT 3R I 91 aRF dforal 3k s wwfaa ¢4 &=
Ifet@l & e o Sfaa gwsl o], 999 afifa & awe @

R STEl & AT A v Haif wl—
(@) =1 —r=1 4999 B9 WR STa daEE ardl 999 & =il &l
qIEdT A H HUR W - |

(62 ) I 1 M I = A O 1 2 2 1 s s O O S O ) O
Hifae fafed & feie © 9 4 @ oW, foqg afe <1 a1 afte
swfefal «) wifas fgfeda &1 e & fodre 8 o ot Refa 9 sifSre

I & qwgeff & urmar g 94 Suwr x@r s |7

It is clear from Rule 8(1) and 8(2) of the Service Rules of 2003 that,

(i) the criterion for promotion to the post of AAO is the

seniority subject to rejection of unfit; and
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(ii)  in the seniority list under challenge (Annexure: A 2), the
pay scale of all the persons is same (Rs.5500-9000/-) and,

)

therefore, as per Rule 8(2) ‘@’, for the purpose of
promotion to the post of AAO, the names of the persons
are required to be taken in the eligibility list in order of the
dates of their substantive appointment on the post of

Accountant in their departmental cadre.

18.3 The Uttarakhand Government has also framed the “Uttarakhand

18.4

Government Servant Seniority Rules, 2002 (hereinafter referred to as
Seniority Rules of 2002) which are identical to the Uttar Pradesh
Government Servant Seniority Rules, 1991. All the parties admit that
the Seniority Rules of 2002 are applicable in the case at hand. Since the
appointment on the post of AAO is made by promotion only and there
are three feeding cadres, the Rule 7 of the Seniority Rules of 2002 is

applicable in the present case which is reproduced below :-

“1. Seniority where appointment by promotion only
from several feeding cadres- Where according to the
service rules, appointment are to be made only by
promotion but from more than one feeding cadres, the
seniority inter se of persons appointed on the result of
any one selection shall be determined according to the
date of the order of their substantive appointment in

their respective feeding cadres.”

It is clear from the above quoted rule that when appointments are
made only by promotion but from more than one feeding cadres, the
seniority shall be determined according to the date of order of their

substantive appointment in their respective feeding cadres.

With reference to the case at hand, the rule position as stated in
paragraph 18.1 to 18.3 above makes it clear tht the Service Rules of
2003 and the Seniority Rules of 2002 both provide the same norms for
the promotion from the post of Accountant to the post of AAO. The

promotion on the post of AAO is required to be made in accordance
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with the seniority list of Accountants according to the criterion of
seniority subject to rejection of unfit. For determining the seniority, the
date of substantive appointment on the post of Accountant is to be
taken into account. For preparing the seniority list, the Accountants
working in all the departments (the list of which is given in Appendix ‘@’
to the Service Rules of 2003) will be arranged in order of dates of their
substantive appointments in respective departments to arrive at the
State-wise seniority list of Accountants for the purpose of promotion to
the post of AAO. The other conditions of eligibility for promotion are
that (i) the Accountant has completed 5 years’ service; and (ii) he is

confirmed on the post of Accountant.

Learned counsel for the petitioner has also argued that the petitioner
was given the pay scale of Accountant by the Education Department
vide order dated 07.06.1994 (Annexure: A 18) w.e.f. 18.05.1987 and,
therefore, the petitioner is deemed to be promoted substantively from
the post of Assistant Accountant to the post of Accountant with
retrospective effect from 18.05.1987. It is submitted by the learned
counsel for the petitioner that for the purpose of promotion to the post
of Assistant Accounts Officer (AAO) under the Uttarakhand Assistant
Accounts Officer Service Rules, 2003, he should have been placed in the
seniority list (and promoted) on the post of AAO taking date of
18.05.1987 as the date of substantive appointment on the post of

Accountant in the department of Education.

Learned A.P.O. in his counter argument has stated that vide order dated
07.06.1994, the Education Department has given to the petitioner only
the pay scale of the Accountant w.e.f. 18.05.1987. The petitioner was
not given any substantive promotion w.e.f. 18.05.1987 by the Education
Department vide order dated 07.06.1994. Learned A.P.O. has submitted
that the date of substantive appointment of the petitioner on the post
of Accountant is 07.06.1994. Merely by allowing the pay scale, the
petitioner cannot be said to be substantively promoted on the post of

Accountant w.e.f. 18.05.1987. It has also been contended by learned
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A.P.O. that according to the Rules and the G.O. dated 26.05.2000
(Annexure: 2 to the W.S.), pursuant to the re-structuring (in the ratio of
80:20), the promotion on the post of Accountant could not be given

from the back date. The said G.O. reads as under:-

“H&g1: TE—3 —1228 / <H—2000

st vofoant,

Igafaa,

ISR QI I |
dar H,

IREEICT

HIYATR ,S0Y0,

TS |

fow (Jar) AT —3 @, ;- fedi® 26 A8, 2000

favg— d@r 4@t H 8020 &1 Iqurd o] fHd o= @ Wef wdt &
I=rid Fgad dEmeRl @ aRkssdr &1 fFAeiRor |

AEId

e S UPR 80120 @& IUNM & IR WX FaRAfT HH W
Haftra o4 wWie ™ uq & ars T8 B8 AT AU GIra e FEamaeh
A4 feafRa ufsan @ ogaR Sad us W Saa) sifeas FRyfea f smawas
Bifl | ¥8 f&=dl +ff uRRefoal 4 gdwmeh fafsr 9 a6 8 9adl| s9o
afaRed dosmo—1 & IEARY f&9$ 30.12.96 & W ufesd IMEARL
fai®d 3697 ¥ UGl © 8020 & 3IUId H fA9IoM & WAty AWPR,
It g&® & Usl WX d9d B9 dld USRSl & dad iR 8q s
gl $I WIFYS Ug qF W1 $ 8 AR © | 39 ual wR Aifase Fygfe
/ A9l "a ar FawEel € s gaR @ 8l 9 U9 ue aRSl @)
Sasdl fl W Qa1 el @ sguR S99 wifas Fgfeda @ fafy |
g1 feiRa s |

39 UPR @l 9ad o 8020 & ol g Heh adf @
dEreRl o aRssar &1 fHeior sa@ difas Fyfea o [ 9 @ fem
ST 2 |

IA: IMUH FNIT B & FUA SWIFHIR AR d  SHrRiArd!
gfaf¥aa o &1 o R a1 $d dEQRE 9 W s H IraEra
m' In

g0/
godoqut
Irafad ”
After perusing the record, we find that the petitioner has been given

only the pay scale of Accountant by the Education Department w.e.f.
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18.05.1987 vide order dated 07.06.1994. The above G.O. dated
26.05.2000 wich is consistent with the Seniority Rules of 1991 and the

Seniority Rules of 2002 makes it clear that “S¥ YR 80:20 & 3IIqUIld &

AR R AGRYT HxA WR FHlea Hil WIHd T U & gRS ol 8l
SR Sfig W dar e 4 MgiRa ufdar & R S9d ug w
Sl Hifas Fgfaa @ smaw@ear sift | g8 fadl W1 oRRefaal o

gdarft fafsr @ € 81 W&l 17 In view of this, the argument of learned
counsel for the petitioner that he was substantively appointed by the
Education Department on the post of Accountant with retrospective
effect from 18.05.1987 cannot be accepted. We also find that the
petitioner has only been given the pay scale of Accountant and he was
not promoted by the Education Department on the post of Accountant
vide order dated 07.06.1994. Learned counsel for the petitioner could
also not demonstrate that the petitioner was promoted on the post of
Accountant w.e.f. 18.05.1987 in accordance with the Service Rules. The
initial paragraph of the order dated 07.06.1994 (Annexure: A 18) also
makes it clear that only pay scale of the Accountant was given to the
petitioner and he was not promoted w.e.f. 18.05.1987. The initial

paragraph of order dated 07.06.1994 reads as under:-

“Frater BT fARee, STk Y_ e SARNR
ITAT G&AT g€/ 28 /29—5 (1) /94—95 f&-Tid 07.06.94
fagfta / wafa)
IMEATRY AT 4498 / 15—2—93—27(59) / 83fa~Tis 18 Rua=R, 1993

$ Hd & IqUR AN §RT dEHR /AeAS dE@OR D &
gftafera el @ gfaerd @ meR @R gIea fad oM & wowawy Tfed
gfify g1 fed & favfa @ guR SAsar 4 fAfafaa wsrae
AEPHRI 9T WO 12002040 Bl AWBR & UG I ddTHE W0

14002600 S M @& WH[@ W —5 H 3fea fafyr (which is
18.05.1987 in case of the petitioner J¥4 ®figa f&ar smar 2 7

Thus, we are of the definite view that the petitioner cannot claim his

substantive promotion on the post of Accountant from 18.05.1987.

Learned counsel for the petitioner has also argued that the Uttar
Pradesh Government had issued a G.O. dated 10.11.2008 (Annexure:

A 26) by which the Assistant Accountants (who were eligible for
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promotion) to the post of Accountant will be deemed to be promoted

on the post of Accountant w.e.f. 29.07.1992.

Learned A.P.O. in his counter argument has stated that the said G.O.
dated 10.11.2008 was issued by the State of Uttar Pradesh after the
State of Uttarakhand came into existence on 09.11.2000 and, therefore,
it is not applicable in the State of Uttarakhand. Moreover, pursuant to
the G.O. dated 10.11.2008, no order was issued by the State of Uttar
Pradesh for promotion of the petitioner from the post of Assistant
Accountant to the post of Accountant with effect from 29.07.1992.
Furthermore, the Government of Uttarakhand cannot issue any order
of promotion of the petitioner from the post of Assistant Accountant to
the post of Accountant from the date when the State of Uttarakhand
did not exist. Only the State of Uttar Pradesh could issue the order in
respect of the petitioner for his promotion w.e.f. 29.07.1992 and no
such order has been issued. The State of Uttarakhand can also not
issue any direction to the State of Uttar Pradesh with regard to the
promotion of the petitioner w.e.f. 29.07.1992 as per the judgment of
the Hon’ble High Court at Nainital in writ petition (S/B) NO. 71 of 2013
State of U.P. and Another Vs. Dr. Vinod Kumar Bahuguna.Furthermore,
the G.O. dated 10.11.2008 is inconsistent with the Service Rules and the
Seniority Rules framed under the proviso to the Article 309 of the
Constitution and, therefore, rules framed under the Constitution will

prevail.

Learned A.P.O. has also contended that in the case at hand, the
Government of Uttar Pradesh has not been even made a party. He has
also referred the case of State of Uttarakhand and Another Vs.
Umakant Joshi (2012) 11 SCC 164, in which the Hon’ble Supreme

Court has held as under:-

“11. We have considered the respective submissions. It is not
in dispute that at the time of promotion of Class-II officers
including Shri R.K. Khare to Class-I posts with effect from
16.11.1989 by the Government of Uttar Pradesh, the case of
respondent No.1 was not considered because of the adverse
remarks recorded in his Annual Confidential Report and the
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punishment imposed vide order dated 23.1.1999. Once the
order of punishment was set aside, respondent No.1 became
entitled to be considered for promotion to Class-I post with
effect from 16.11.1989. That exercise could have been
undertaken only by the Government of Uttar Pradesh and not
by the State of Uttaranchal (now the State of Uttarakhand),
which was formed on 9.11.2000. Therefore, the High Court of
Uttarakhand, which too came into existence with effect from
9.11.2000 did not have the jurisdiction to entertain the writ
petition filed by respondent No.1 for issue of a mandamus to
the State Government to promote him to Class-I post with
effect from 16.11.1989, more so because the issues raised in the
writ petition involved examination of the legality of the
decision taken by the Government of Uttar Pradesh to
promote Shri R.K. Khare with effect from 16.11.1989 and other
officers, who were promoted to Class-I post vide order dated
22.1.2001 with retrospective effect. It appears to us that the
counsel, who appeared on behalf of the State of Uttarakhand
and the Director of Industries did not draw the attention of the
High Court that it was not competent to issue direction for
promotion of respondent No.1 with effect from a date prior to
formation of the new State, and that too, without hearing the
State of Uttar Pradesh and this is the reason why the High
Court did not examine the issue of its jurisdiction to entertain
the prayer made by respondent No.1.

12. In view of the above, we hold that the writ petition filed by
respondent No.1 in 2008 in the Uttarakhand High Court
claiming retrospective promotion to Class-I post with effect
from 16.11.1989 was misconceived and the High Court
committed jurisdictional error by issuing direction for his
promotion to the post of General Manager with effect from
16.11.1989 and for consideration of his case for promotion to
the higher posts with effect from the date of promotion of his
so called juniors.”

20.4 We entirely agree with the contentions of learned A.P.O. above in

20.5

paragraph 20.2 and 20.3 of this order and are of the view that to
consider the promotion of the petitioner from the post of Assistant
Accountant to the post of Accountant w.e.f. 29.07.1992 (prior to
formation of the State of Uttarakhand) in pursuant to the G.O. of the
Uttar Pradesh dated 10.11.2008, is beyond the jurisdiction of the

Tribunal.

The petitioner has also referred two cases of this Tribunal; claim
petition No. 48/10 Bhuwnesh Chandra Vs. State of Uttarakhand and
others and claim petition No. 96/10 Maya Devi Vs. State of Uttarakhand
and others. We have gone through these cases and find that the facts
and circumstances in the cases were entirely different and these cases

are not applicable in the case at hand and of no help to the petitioner.
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In view of analysis in the preceding paragraphs, we reach the
conclusion that the seniority list of Accountants has been prepared and
the promotions on the post of AAO were made in accordance with the
service rules and the seniority rules (which have been mentioned in
paragraph 18.1 to 18.4 of this order) by the State respondents and

there is no reason for any interference by the Tribunal.

For the reasons stated above, the claim petition is devoid of merit and

liable to be dismissed.

ORDER

The petition is hereby dismissed. No order as to costs

RAM SINGH) (D.K.KOTIA)
VICE CHAIRMAN (J) VICE CHAIRMAN (A)

DATE: FEBRUARY 06, 2018
DEHRADUN

VM



