
BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL 

     AT DEHRADUN 

 

Present: Hon’ble Mr. Ram Singh 
 
       ------ Vice Chairman (J) 
 
  Hon’ble Mr. D.K.Kotia 
 
       -------Vice Chairman (A) 
 

            CLAIM PETITION NO. 08/ DB/2014 

Sher Singh aged about 51 years S/o Late Raja Ram, Asstt. Accounts Officer, office of 

Regional Food Controller, Garhwal Region, Dehradun R/o 25, Malviya Nagar, Gali 

No. 2, Veer Bhadra, District Dehradun..       

        

….…………Petitioner                          

    Versus 
 
1. State of Uttarakhand through its Principal Secretary, Finance Department, 

Subhash Road, Dehradun. 

2. Secretary to the Govt. of Uttarakhand, Department of Finance, Anubhag-6, 

Subhash Road, Dehradun. 

3. Director Treasury and Finance Services, Govt. of Uttarakhand, Dehradun. 

4. Director, Lekha and Haqdari, Govt. of Uttarakhand, Dehradun. 

5. Shri Mohan Ram Arya, Finance Officer, Jalagam, Haldwani. 

6. Shri Chandan Ram Arya, Finance Officer, Directorate of Horticulture, Ranikhet. 

7. Shir Bachhi Ram Arya, Asstt. Accounts Officer, Horticulture Department, Almora. 

8. Shri Roop Chand, Asstt. Accounts Officer, Distt. Project Officer, Sarva Shiksha 

Karyalaya, Chamoli. 

9. Shri Ram Lal, Asstt. Accounts Officer, Distt. Project Officer, Sarva Shiksha 

Karyalaya, Champawat. 

10. Shri L.P.Kotiyal, Asstt. Accounts Officer, Director Treasuries, Pension and 

Haqdari, Uttarakhand, 23 Luxmi Road, Dalanwala, Dehradun. 

11. Shri Vipin  Chandra Bhatt, Accounts Officer, DRDA  Nainital. 

12. Shri Ramesh Chandra Bhatt, Accounts Officer, Vidyalaya Shiksha Avam Pariksha 

Parishad, Ram Nagar, Nainital. 

13. Shri Rajendra Prasad Raturi, Assistant Accounts Officer (Retd.) House No. 53, 

Latowali, Kankhal, Haridwar. 
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14. Shri Vijay Singh Rawat, Accounts Officer, Office of Zila Shiksha Adhikari(Basic), 

Haridwar. 

15. Shri Chandra Mohan Singh, Accounts Officer, Zila Shiksha Adhikari(Basic), New 

Tehri. 

16. Shri Sant Ram, Accounts Officer (on deputation) Uttarakhand, Ayurvedic Vishwa 

Vidyalaya, Harrawala, Haridwar.  

                                                                                  …………….Respondents.                                                                                                                                                                                                                

    

    Present:    Sri J.P.Kansal,  Ld. Counsel  
            for the petitioner. 
 

            Sri Umesh Dhaundiyal, Ld. A.P.O. 
            for the respondent Nos. 1 to 4.  

 
 

   JUDGMENT  
 
             DATED:  FEBRUARY 06,  2018 

 

(Hon’ble Mr. D.K.Kotia, Vice Chairman (A) 

 

1. The petitioner has filed the present claim petition for seeking the 

following relief: 

(a) The impugned  orders Annexure-A1, Annexure-A3, Annexure-A4 and 

Annexure-A6 be kindly held in violation of fundamental, 

constitutional and civil rights of the petitioner, against  law, rules, 

orders and principles of natural justice and be kindly quashed and 

set aside. 

(b) The respondent No.4 be kindly ordered and directed to place the 

petitioner in the final seniority list of Accounts Officer- Annexure-A5 

above the private respondent Nos. 5 to 9, fix the seniority of 

respondent Nos. 6 to 9 at appropriate place and modify both these 

final seniority lists suitably. 

(c) The respondent Nos.1 and 2 be kindly ordered and directed to 

consider the petitioner for promotion to the post of finance Officer 

and if he is found suitable to promote him to the post of Finance 

Officer from the date his junior respondent No.5 has been promoted 

with all consequential benefits including pay and dearness allowance 

etc. with interest @ 12% per annum from the date of accrual till the 



3 
 

date of actual payment, and above promotion of respondent No.6 to 

the post of Finance Officer made vide Annexure-A7 be kindly held 

illegal and wrong and be kindly quashed and set aside. 

(d) Any other relief, in addition to or in modification of above, as the 

Hon’ble Tribunal deem fit and proper, be kindly granted to the 

petitioner against the respondents, and 

(e) Rs. 20,000/- as costs of this claim petition be kindly awarded to the 

petitioner against the respondents.  

2. The petitioner was appointed through direct recruitment as Assistant 

Accountant in the department of Education vide order dated 

08.05.1987 (Annexure: A 10). 

3. The private respondent Nos. 5 to 9  were appointed through promotion 

on the post of Assistant Accountant in the department of Horticulture 

in the year 1989 and 1990, (Annexure: A 11 to A 14). 

4. It is pertinent to mention here that the posts of Junior Accounts Clerk, 

Accounts Clerk, Assistant Accountant and Accountant  are in the 

Accounts Cadre of various Government departments and the concerned 

department is the appointing authority for these posts (Annexure: A 9). 

The appointment/ promotion on these posts of Accounts Cadre  are 

made by each department  separately. The seniority lists of persons 

holding these posts in various departments are also prepared and 

maintained by the individual department. 

5. The promotion from the post of Accountant to Assistant Accounts 

Officer (for 90% posts of AAO) is made  at the State level according to 

the seniority subject to rejection of unfit under  the Uttarakhand 

Assistant Accounts Officer Service Rules, 2003 (hereinafter referred as 

the Service Rules  of 2003.) The Rules are shown at Annexure: A 21 to 

the claim petition. According to Rule 5(1) and Rule 8(1) of the said 

Rules, a combined State level seniority list of “Accountants,” who were 

substantively appointed on the post of Accountant and working in 

various departments (listed in Appendix ‘ ’  to the Rules) for a 

minimum period of five years on the first day of the recruitment year, is 

required to be prepared for the purpose of promotion from the  post of 
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Accountant working in various departments to the post of Assistant 

Accounts Officer (AAO) at the State level. 

6. The contention of the petitioner is that while  the petitioner was 

appointed (through direct recruitment) on the  post of Assistant 

Accountant on 08.05.1987, the private respondents (No. 5 to 9) were 

promoted to the post of Assistant Accountant in 1989 and 1990 and, 

therefore, the petitioner is senior to the private respondents. State 

respondents (No. 1 to 4) have contended that the petitioner and private 

respondents are not comparable in so far as appointment on the post 

of Assistant Accountant is concened. There was not “one” cadre of 

Assistant Accountant for all the departments. Each department had its 

own cadre of Assistant Accountant. The petitioner was appointed on 

the post of Assistant Accountant in the department of Education and 

the private respondents (No.5 to 9) were promoted  to the post of 

Assistant Accountant in the department  of Horticulture. State 

respondents have further submitted that for the purpose of promotion 

from the post of Accountant to AAO, the State wise seniority list of the 

Accountants working in all the departments was to be prepared in 

order of length of their service from the date of their substantive 

appointment on the post of Accountant and the same has been 

prepared and promotions were made in accordance with the Service 

Rules of 2003. 

7. The petitioner has further contended that the posts of Accountant and 

Assistant Accountant were restructured in the department of Education 

in the  ratio of 80:20 vide G.O. dated 18.09.1993 (Annexure : A 17) 

thereby, increasing  the number of posts of Accountant significantly. 

The petitioner was (consequent to revision of sanctioned strength) 

given the pay scale of Accountant vide order dated 07.06.1994 

(Annexure: A 18) with  retrospective effect from  18.05.1987. The plea 

of the petitioner is that vide order dated 07.06.1994, the petitioner is 

deemed to be appointed substantively on the post of Accountant w.e.f. 

18.05.1987. State respondents in their reply have contended that the 

petitioner vide order dated 07.06.1994 was given  only the pay scale of 
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the Accountant w.e.f. 18.05.1987 and he was not substantively 

promoted on the post of Accountant w.e.f.18.05.1987. Merely by 

allowing the pay scale, the petitioner cannot be said to be substantively 

appointed on the post of Accountant from 18.05.1987. The State 

respondents have further submitted that the date of substantive 

appointment of the petitioner on the post of Accountant is 07.06.1994. 

The petitioner cannot be given substantive appointment from 

retrospective effect.  

8. The petitioner has also submitted that a final seniority list of 

Accountant was issued by the respondent No.3 on 15.03.2002 

(Annexure: A 20) and in this list the petitioner was shown above the 

private respondent Nos. 5 to 9. Respondent No.4 also issued a 

promotion order dated 27.07.2004 (Annexure: A 22) by which along 

with others the petitioner was also promoted from the post of 

Accountant to AAO. The seniority list dated 15.03.2002 and the 

promotion order dated 27.07.2004 were challenged in the High Court 

by filing a writ petition. The Hon’ble High Court at Nainital in this writ 

petition number 721(S/S) of 2004 Ashok Kumar Jain and Another Vs.  

Government of Uttarakhand and Others (Annexure: A 24) directed on 

22.09.2007 to prepare the seniority list of Accountant afresh and, 

thereafter,  make promotions from the post of Accountant to the post 

of AAO. The relevant part of the order of the Hon’ble High court is 

reproduced below:- 

“According to the Rules, 90% posts are to be filled from 

amongst the departmental Lekhakar/ Varistha Lekha 

Parikshak/ Varistha Samparikshak, who have completed 5 

years’ service on the first date of the year in which the 

promotions are going to be made and 5% posts are to be 

filled by way of promotions made amongst Lekhakar/ Sah 

Varishtha Data Entry Operator/ Varishtha Samparikshak Sah 

Data Processing  working under Director of Treasury and 

Financial Service Establishment, and who has completed 5 

years’ service, provided he is confirmed on the aforesaid 

post.  
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Rule 8 provides the procedure for making promotion on 

the post of Assistant Account Officer. Rule 8(1) specifically 

provides that the promotion shall be made on the post of 

Assistant Account Officer in accordance with the seniority 

subject to rejection as unfit. Thus, according to the Rules of 

2003 prior to making promotion, seniority is to be 

considered and without preparing seniority list, promotions 

cannot be made. As it is the admitted case of the 

respondents that the final seniority list, which  was prepared 

in the year 2002 on the basis of tentative seniority list, has 

become invalid in view of the Rules of 2003, as such, there 

cannot be any final seniority list without any tentative 

seniority list.  

Thus, it is clear case of respondents that there is no 

seniority list of the Accountant/ Senior Auditor, in fact. The 

respondents have further stated that for making promotion 

under the Rule of 2003, seniority list is  not required, which is 

absolutely incorrect. As Rule 8 of the Rules specifically 

stated about the seniority. On the one hand, the respondents 

have stated that the promotions have been made strictly in 

accordance with the Rules 5, , 7 and 8 of Rules of 2003 and on 

the other hand, it is very clear that they had not complied 

with the Rule 8 of the Rules.  

Since the petitioners have not impleaded those persons, 

who have been provided promotions in contravention of the 

Rules  and without preparing seniority list as admitted by the 

respondents, this Court is helpless to quash the promotion 

order passed by respondents. It is very strange that the 

authority did not care to see the Rules prior to making 

promotions and completely ignored Rule 8(1) of the 

aforesaid Rules and in the counter affidavit, they have stated 

that they have made the promotions in accordance with the 

Rules 5, 6, 7 and 8 of Rules of 2003. The promotions have 

been made in contravention of Rules are proved itself from 

the respondents’ counter affidavit, wherein they have stated 

that for making promotions, no seniority list is required and 

further have stated that the earlier seniority list, which was 

prepared has become invalid. 

In these circumstances, the Court is helpless to grant 

positive relief to the petitioners as the Court cannot quash 
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the promotion order in absence of those persons who have 

been provided promotion by the department de hors the 

Rules as they are not a party before the Court. 

 Learned counsel for the petitioner has further 

submitted that post of Assistant Account Officer are vacant 

and petitioner may also be provided promotion on the post 

of Assistant Account Officer. If the authority has committed 

wrong, the Court cannot direct the authority to repeat the 

wrong. However, considering the facts and circumstances, it 

is expected from the authority that they will prepare a 

seniority list and in case the petitioners come within the zone 

of consideration, the case of the petitioners for promotion on 

the post of Assistant Account Officer may be considered as 

per Rules and if some persons, who have been provided 

promotion de hors the Rules, in fact, were not come within 

the zone of consideration for promotion as per the seniority 

list now prepare by the authority, the respondents may take 

necessary steps in that regard”. 

9. The petitioner, thereafter, was informed vide letter dated 09.01.2008 

(Annexure: A 23) forwarding the copy of the judgment of the Hon’ble 

High Court as under: - 

“

XXVII(6)/2008,
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” 

 

10. Thereafter, respondent No.4 issued a tentative  seniority list of 

Accountants on 27.03.2008 and the objections were invited on it. The 

petitioner also filed his objections against the tentative seniority list 

which were decided on 17.06.2008 (Annexure: A 1) and the same were 

rejected. A final seniority list of Accountant was issued on 24.06.2008 

(Annexure: A 2) in which the petitioner was shown below the private 

respondents. The objections of the petitioner against the tentative 

seniority list dated 27.03.2008 are as under:- 

“

” 

The above objections of the petitioner against the tentative 

seniority list were rejected as under:- 

“
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” 

11. After issuing the final seniority list of Accountants on 24.06.2008, the 

State respondents made promotions from the post of Accountants 

(working in  various departments) to the post of AAO on 08.12.2008 

(Annexure: A 3). The petitioner’s name was also there in the list of 

promotion on the post of AAO. Vide promotion order dated 08.12.2008, 

the earlier promotions made on 27.07.2004 (Annexure: A 22) were 

made ineffective in pursuance to the order of the Hon’ble High Court at 

Nainital dated 22.09.2007.  The initial paragraph of promotion order  

dated 08.12.2008 reads as under: - 

     “

De hors the Rules
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” 

The contention of the petitioner is that he was already promoted on 

the post of AAO on 27.07.2004  rightly and he has been wrongly placed 

below the private respondents in the promotion order dated 

08.12.2008 without  providing him an opportunity of hearing. State 

respondents have contended that the promotion order dated 

08.12.2008 is based on the final seniority list dated 24.06.2008 and the 

seniority list has been prepared in accordance with the Service Rules of 

2003 and the Seniority Rules of 2002  and the petitioner was provided 

opportunity to submit his objections against the tentative seniority list 

and the objections of the petitioner were rejected on 17.06.2008 as 

described in paragraph 10 of this order.  

12. The petitioner has also contended that as a result of re-structuring of 

posts of Accountants and Assistant Accountants in the ratio of 80:20, 

the Assistant Accountants who were available for the  vacancies for the 

post of Accountants as on 29.07.1992 will be deemed to be promoted 

on the post of Accountant w.e.f. 29.07.1992 in accordance with the 

G.O. of Uttar Pradesh dated 10.11.2008 (Annexure: A 26). The plea of 

the petitioner is that he is covered under the G.O. of U.P. Government 

dated 10.11.2008 and the petitioner is a deemed promotee on the post 

of Accountant w.e.f. 29.07.1992. The petitioner has also submitted that 

the Tribunal has also relied on the G.O. of the U.P. Government dated 

10.11.2008 in claim petition No. 48 of 2010 (Annexure: A 28) decided 

on 03.10.2012 and also in claim petition No. 96/2010 (Annexure: A 31) 

decided on 19.11.2012. The State respondents (No. 1 to 4) have denied 

that the petitioner is deemed to be promoted on the post of 

Accountant w.e.f. 29.07.1992 in accordance with the G.O. of the U.P. 

Government dated 10.11.2008  as the G.O.  of U.P.  Government was 

issued after the creation of the State of Uttarakhand and the same is 

not applicable in the State of Uttarakhand.  
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13. The petitioner filed a writ petition No. 382/SS of 2010 against the 

seniority  list dated 24.06.2008 and the promotion order dated 

08.12.2008 on 25.05.2010. The Hon’ble High Court at Nainital dismissed 

the petition on the ground of alternative remedy before the Tribunal 

vide  its order dated 29.07.2013 (Annexure: A 8). 

14. State respondent No. 1 to 4 have opposed the claim petition and filed a 

joint written statement. The contentions of State respondents have 

already been stated  in the preceding paragraphs. In spite of sufficient 

opportunity, private respondents No. 5 to 9 have not filed any written 

statement and it was decided to proceed ex-parte against them. Private 

respondent No.13 also did not file any W.S. in spite of sufficient service. 

The private respondent No.13 Shri Rajendra Prasad Raturi had already 

retired on 31.05.2013. Private respondents No. 10,11,12, 14 and 15 

have filed the brief written statements and they all have supported the 

contentions of the State respondents No. 1 to 4. Private respondent No. 

16 has also filed the W.S. and he has supported the contentions made 

by the petitioner. The petitioner has also filed the  rejoinder affidavits 

against the W.S. of the State respondents (No. 1 to 4) and the W.S. of 

private respondents No. 10, 11, 12, 14, 15 and 16 and the same  

averments have been reiterated and elaborated  which were stated in 

the claim petition. Petitioner and the State respondents have also filed 

various documents through the supplementary affidavits. The counsel 

for the petitioner has also filed the written submissions.  

15. We have heard counsels of the parties and perused the record 

carefully. 

16.1    Learned Counsel for the petitioner has argued that the petitioner was 

directly recruited and he was appointed as Assistant Accountant in the 

Department of Education on 08.05.1987 (Annexure: A 10). The private 

respondents (No. 5 to 9), who belonged to the Department of 

Horticulture, were promoted from the post of Senior Accounts Clerk to 

the post of Assistant Accountant in 1989 and 1990 (Annexure:  A 11 to 

14). The contention of the petitioner is that since the petitioner is 

senior to the private respondents on the post of Assistant Accountant, 



12 
 

the petitioner will always be senior to the private respondents (No. 5 to 

9). 

16.2 Learned A.P.O. in his counter argument has submitted that each 

department of the Government had its own Accounts Cadre (Annexure: 

A 9) and there were four posts in the Accounts Cadre of all the 

departments (“Junior Accounts Clerk”, “Senior Accounts Clerk”, 

“Assistant Accountant” and “Accountant”). The appointments/ 

promotions on these four posts of Accounts Cadre were made 

department-wise. There was not one State Cadre of Assistant 

Accountant. Each department had its own separate cadre of Assistant 

Accountant and appointments/ promotions in each department are 

made by the appointing authority of the concerned department as per 

vacancies available in the department. The Department of Education 

and the Department of Horticulture had their own separate and distinct 

Accounts cadre having their own sanctioned strength and filling up of 

posts (by appointment/ promotion) in both the departments was an 

independent exercise. The seniority list of various departments in their 

Accounts Cadre is prepared and maintained by the individual 

department. The Assistant Accountant of the Education Department 

cannot be compared with the Assistant Accountant of Horticulture 

Department for the purpose of seniority  as each department has its 

own  cadre and there is no State Cadre of Assistant Accountant. Thus, 

the argument of learned  counsel for the petitioner that the petitioner, 

who was appointed  on the post of Assistant Accountant in Education 

Department prior to the promotion of the private respondents (No. 5 to 

9) on the post of  Assistant Accountant in the Horticulture Department, 

is senior to the five private respondents is misconceived and cannot 

sustain.  

16.3    We incline to agree with the contentions of learned A.P.O. in paragraph 

16.2 above. The petitioner and five private respondents belong to 

different departments and their cadres pertain to their respective 

departments only. For the purpose of determination of seniority 
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between the petitioner and the five private respondents on the post of 

Assistant Accountants, the two departments-- Education Department 

and Horticulture Department—cannot be combined and put together 

as each department  is a separate unit with its own Accounts Cadre, its 

own appointment/ promotion on various posts in Accounts Cadre and 

its own seniority list on the post of Assistant Accountant. The argument 

of learned counsel for the petitioner that under Rule 8 of the 

Uttarakhand Government Servant Seniority Rules, 2002, the petitioner 

is senior to the  five private respondents as he was substantively 

appointed on the post of Assistant Accountant prior to the five private 

respondents is totally misplaced as the petitioner and the private 

respondents were appointed/ promoted in different departments 

having their own separate Accounts Cadre with their own separate 

seniority lists for  the post of Assistant Accountant. The petitioner is 

concerned with his seniority on the post of Assistant Accountant  within 

the Education Department only and the petitioner is not at all 

concerned with the employees of the Horticulture Department or for 

that matter any other department of the State Government as the 

seniority list of Assistant Accountant is department-wise and not State-

wise.  

17.     Learned counsel for the petitioner has also argued that the Government 

of Uttar Pradesh issued a G.O. dated 04.08.1998 (Annexure: A 19) by 

which the minimum  length of service required for promotion from the 

post of Assistant Accountant to Accountant was reduced from 10 years 

to 3 years and the said G.O. was given retrospective effect from 

01.01.1986. The contention of the petitioner is that by this reduced 

criterion, the petitioner was eligible  on 18.05.1990 for promotion from 

the post of Assistant Accountant  to the post of Accountant in the 

Education Department. The perusal of records reveals that no order of 

promotion of the petitioner was issued in pursuance to the said G.O.. 

Moreover, the petitioner has himself stated in the claim petition that 

the said G.O. dated 04.08.1998 was quashed by the Hon’ble High Court 

at Allahabad in 2004 in so far it related to retrospective effect from 
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01.01.1986. Thus, the G.O. dated 04.08.1998 is of no help to the 

petitioner.  

18.1 It would be appropriate at this stage to look at the rules relating to 

promotion and seniority. Service Rules of 2003 provides source of 

recruitment on the post of AAO, which  is reproduced below:- 

“5- 

)

” 

 According to above Rule 5 of the Service  Rules of 2003, it is clear 

that, 

(i) the only source of recruitment on the post of AAO is 

promotion; 

(ii) there are three  feeding cadres for promotion on the post 

of AAO ( ) ( ) ( ) above;  
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(iii) under Rule-5 ( ), 90% AAO will be promoted out of 

Accountants/ Varishtha Lekha Parikshak/ Varishtha 

Samparikshak  of various departments  the list of which is 

given in Appendix ‘ ’  to the Rules,  who were 

substantively appointed and who have completed 5 years’ 

service on the first date of the recruitment year in which 

the promotions are made; and 

(iv) Appendix ‘ ’ to the Service Rules of 2003 gives a list of 53 

departments, the Accountants and Varishtha Lekha 

Parikshak of which are considered for promotion on the 

post of AAO.  

18.2    Rule 8(1) and 8(2) of the Service Rules of 2003 provides as under:- 

   “

” 

  It is clear from Rule 8(1) and 8(2)  of the Service Rules of 2003 that, 

(i) the criterion for promotion to the post of AAO is the 

seniority subject to rejection of unfit; and  
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(ii) in the seniority list under challenge (Annexure: A 2), the 

pay scale of all the persons is same (Rs.5500-9000/-) and, 

therefore, as per Rule 8(2) ‘ ’, for the purpose of 

promotion to  the post of AAO, the names of the persons 

are required to be taken in the eligibility list in order of the 

dates of their substantive appointment on the post of 

Accountant in their departmental cadre.   

18.3 The Uttarakhand Government has also framed the “Uttarakhand 

Government Servant Seniority Rules, 2002 (hereinafter referred to as 

Seniority Rules of 2002) which are identical to the Uttar Pradesh 

Government Servant Seniority Rules, 1991. All the parties admit that 

the Seniority Rules of 2002 are applicable in the case at hand. Since the 

appointment on the post of AAO is made by promotion only and there 

are three feeding cadres,  the Rule 7 of the Seniority Rules of 2002 is 

applicable in the present case which is reproduced below :- 

“7. Seniority where appointment by promotion only 

from several feeding  cadres- Where according to the 

service rules, appointment are to be made only by 

promotion but from more than one feeding cadres, the 

seniority inter  se of persons appointed on the result of 

any one selection shall be determined according to the 

date of the order of their substantive appointment in 

their respective feeding cadres.” 

 It is clear from the above quoted rule that when appointments are 

made only by promotion but from more than one feeding cadres, the 

seniority shall be determined according to the date of order of their 

substantive appointment in their respective feeding cadres. 

18.4 With reference to the case at hand, the rule position as stated in 

paragraph 18.1 to 18.3 above makes it clear tht the Service Rules of 

2003 and the Seniority Rules of 2002 both provide the same norms for 

the promotion from the post of Accountant to the post of AAO. The 

promotion on the post of AAO is required to be made in accordance 
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with the seniority list of Accountants according to the criterion of 

seniority subject to rejection of unfit. For determining the seniority, the 

date of substantive appointment on the post of Accountant is to be 

taken into account.  For preparing the seniority list,  the Accountants 

working in all the departments (the list of which is given in Appendix ‘ ’  

to the Service Rules of 2003) will be arranged in order of dates of their 

substantive appointments in respective departments to arrive at the 

State-wise seniority list of Accountants for the purpose of promotion to 

the post of AAO. The other conditions of eligibility for promotion are 

that (i) the Accountant has completed 5 years’ service; and (ii) he is 

confirmed on the post of Accountant. 

19.1 Learned counsel for the petitioner has also argued that the petitioner  

was given the pay scale of Accountant by the Education Department 

vide order dated 07.06.1994 (Annexure: A 18) w.e.f. 18.05.1987 and, 

therefore, the petitioner is deemed to be promoted substantively from 

the post of Assistant Accountant to the post of Accountant with 

retrospective effect from 18.05.1987. It is submitted by the learned 

counsel for the petitioner that for the purpose of promotion to the post 

of Assistant Accounts Officer (AAO) under the Uttarakhand Assistant 

Accounts Officer Service Rules, 2003, he should have been placed in the 

seniority list (and promoted) on the post of AAO taking date of 

18.05.1987 as the date of substantive appointment on the post of 

Accountant in the department of Education. 

19.2 Learned A.P.O. in his counter argument has stated that vide order dated 

07.06.1994, the Education Department has given  to the petitioner only 

the pay scale of the Accountant w.e.f. 18.05.1987.  The petitioner was 

not given any substantive promotion w.e.f. 18.05.1987 by the Education 

Department vide order dated 07.06.1994. Learned A.P.O. has submitted 

that the date of substantive appointment of the petitioner on the post 

of Accountant is 07.06.1994. Merely by allowing   the pay scale, the 

petitioner cannot be said to be substantively promoted on the post of 

Accountant w.e.f. 18.05.1987. It has also been contended by learned 
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A.P.O. that according to the Rules and the G.O. dated 26.05.2000 

(Annexure:  2 to the W.S.), pursuant to the re-structuring (in the ratio of 

80:20), the promotion on the post of Accountant could not be given 

from the back date. The said G.O. reads as under:- 

“

“

”

” 
 

19.3 After perusing the record, we find that the petitioner has been given 

only the pay scale of Accountant by the Education Department w.e.f. 
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18.05.1987 vide order dated 07.06.1994. The above G.O. dated 

26.05.2000 wich is consistent with the Seniority Rules of 1991  and the 

Seniority Rules of 2002 makes it  clear  that “

” In view of this, the argument of learned 

counsel for  the petitioner that he was substantively appointed by the 

Education Department on the post of Accountant with retrospective 

effect from 18.05.1987 cannot be accepted. We also find that the 

petitioner has only been given the pay scale of Accountant and he was 

not promoted by the Education Department on the post of Accountant 

vide order dated 07.06.1994. Learned counsel for the petitioner could 

also not demonstrate that the petitioner was promoted on the post of 

Accountant w.e.f. 18.05.1987 in accordance with the Service Rules. The 

initial paragraph of the order dated 07.06.1994 (Annexure: A 18) also 

makes it clear that only pay scale of the Accountant was given to the 

petitioner and he was not promoted w.e.f. 18.05.1987. The initial 

paragraph of order dated 07.06.1994 reads as under:- 

“

(which is 

18.05.1987 in case of the petitioner ) ” 

 Thus, we are of the definite view that the petitioner cannot claim his 

substantive promotion on the post of Accountant from 18.05.1987. 

20.1 Learned counsel for the petitioner has also argued that the Uttar 

Pradesh Government had  issued  a G.O. dated 10.11.2008   (Annexure: 

A 26) by which the Assistant Accountants (who were eligible for 
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promotion) to the post of Accountant will be deemed to be promoted 

on the post of Accountant w.e.f. 29.07.1992.  

20.2 Learned A.P.O. in his counter argument has stated that the said G.O. 

dated 10.11.2008 was issued by the State of Uttar Pradesh after the 

State of Uttarakhand came into existence on 09.11.2000 and, therefore, 

it is not applicable in the State of Uttarakhand. Moreover, pursuant to 

the G.O. dated 10.11.2008, no order was issued by the State of Uttar 

Pradesh for promotion of the petitioner from the post of Assistant 

Accountant to the post of Accountant with effect from 29.07.1992. 

Furthermore, the Government of Uttarakhand cannot issue any order 

of promotion of the petitioner from the post of Assistant Accountant to 

the post of Accountant from the date when the State of Uttarakhand 

did not exist. Only the State of Uttar Pradesh could issue the order in 

respect of the petitioner for his promotion w.e.f. 29.07.1992 and no 

such order has been issued. The State of Uttarakhand  can also not 

issue any direction to the State of Uttar Pradesh with regard to the 

promotion of the petitioner w.e.f. 29.07.1992 as per the judgment of 

the Hon’ble High Court at Nainital in writ petition (S/B) NO. 71 of 2013 

State of U.P. and Another Vs. Dr. Vinod Kumar Bahuguna.Furthermore, 

the G.O. dated 10.11.2008 is inconsistent with the Service Rules and the 

Seniority Rules framed under the proviso to the Article 309 of the 

Constitution and, therefore, rules framed under the Constitution will 

prevail. 

20.3 Learned A.P.O. has also contended that in the case at hand, the 

Government of Uttar Pradesh has not been even made a party. He has 

also referred the case of State of Uttarakhand and Another Vs. 

Umakant Joshi (2012) 11 SCC 164,  in which the Hon’ble  Supreme 

Court has held as under:- 

“ 11.  We have considered the respective submissions. It is not 
in dispute that at the time of promotion of Class-II officers 
including Shri R.K. Khare to Class-I posts with effect from 
16.11.1989 by the Government of Uttar Pradesh, the case of 
respondent No.1 was not considered because of the adverse 
remarks recorded in his Annual Confidential Report and the 
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punishment imposed vide order dated 23.1.1999. Once the 
order of punishment was set aside, respondent No.1 became 
entitled to be considered for promotion to Class-I post with 
effect from 16.11.1989. That exercise could have been 
undertaken only by the Government of Uttar Pradesh and not 
by the State of Uttaranchal (now the State of Uttarakhand), 
which was formed on 9.11.2000. Therefore, the High Court of 
Uttarakhand, which too came into existence with effect from 
9.11.2000 did not have the jurisdiction to entertain the writ 
petition filed by respondent No.1 for issue of a mandamus to 
the State Government to promote him to Class-I post with 
effect from 16.11.1989, more so because the issues raised in the 
writ petition involved examination of the legality of the 
decision taken by the Government of Uttar Pradesh to 
promote Shri R.K. Khare with effect from 16.11.1989 and other 
officers, who were promoted to Class-I post vide order dated 
22.1.2001 with retrospective effect. It appears to us that the 
counsel, who appeared on behalf of the State of Uttarakhand 
and the Director of Industries did not draw the attention of the 
High Court that it was not competent to issue direction for 
promotion of respondent No.1 with effect from a date prior to 
formation of the new State, and that too, without hearing the 
State of Uttar Pradesh and this is the reason why the High 
Court did not examine the issue of its jurisdiction to entertain 
the prayer made by respondent No.1. 

12. In view of the above, we hold that the writ petition filed by 
respondent No.1 in 2008 in the Uttarakhand High Court 
claiming retrospective promotion to Class-I post with effect 
from 16.11.1989 was misconceived and the High Court 
committed jurisdictional error by issuing direction for his 
promotion to the post of General Manager with effect from 
16.11.1989 and for consideration of his case for promotion to 
the higher posts with effect from the date of promotion of his 
so called juniors.” 

20.4 We entirely agree with the contentions of learned A.P.O. above in 

paragraph 20.2 and 20.3 of this order and are of the view that to 

consider the promotion of the petitioner from the post of Assistant 

Accountant to the post of Accountant w.e.f. 29.07.1992 (prior to 

formation of the State of Uttarakhand) in pursuant to the G.O. of the 

Uttar Pradesh dated 10.11.2008, is beyond the jurisdiction of the 

Tribunal.  

20.5 The petitioner has also referred two cases of this Tribunal;  claim 

petition No. 48/10 Bhuwnesh Chandra Vs. State of  Uttarakhand and 

others and claim petition No. 96/10 Maya Devi Vs. State of Uttarakhand 

and others. We have gone through these cases and find that the facts 

and circumstances in the cases were entirely different and these cases 

are not applicable in the case at hand and of no help to the petitioner.  
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21. In view of analysis in the preceding paragraphs, we reach the 

conclusion that the seniority list of Accountants has been prepared and 

the promotions on the post of AAO were made in accordance with the 

service rules and the seniority rules (which have been mentioned in 

paragraph 18.1 to 18.4 of this order) by the State respondents and 

there is no reason for  any  interference  by the Tribunal.  

22. For the reasons stated above, the claim petition is devoid of merit and 

liable to be dismissed. 

ORDER  

The petition is hereby dismissed. No order as to costs
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