BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
AT DEHRADUN

Present: Hon’ble Mr. Ram Singh
------ Vice Chairman (J)
Hon’ble Mr. D.K.Kotia

....... Vice Chairman (A)

CLAIM PETITION NO. 53/DB/2016

Rakesh Mohan, 214, Adarsh Gram Rishikesh, Dehradun.
.................. Petitioner

VERSUS

1. State of Uttarakhand through Principal Secretary, Medical, Health and
Family Welfare, Uttarakhand Sachivalya, Subhash Road, Dehradun.

2. Secretary, Medical, Health and Family Welfare, State of Uttarakhand,
Uttarakhand Sachivalya, Subhash Road, Dehradun.

3. Additional Secretary Medical, Health and Family Welfare, Medical
Anubhag-2, Secretariat, Subhash Road, Dehradun.

4. Director General, Medical, Health and Family Welfare Uttarakhand,
Sahastradhara Road, Dehradun.

................ Respondents.

Present: Sri B.B.Naithani, Ld. Counsel
for the petitioner

Sri Umesh Dhaundiyal, Ld. A.P.O.
for the respondents

JUDGMENT

DATED: FEBRUARY 06, 2018

(HON’BLE MR. D.K.KOTIA, VICE CHAIRMAN (A)

1. The petitioner has filed the present claim petition for seeking

the following relief:-



“a) That impugned order No. 380/XXVIlI-2/09/(49)2007 dated
31.12.2015 which has been passed dehors the rules and without
authority by a stranger to the reference petition may kindly be
quashed.

and
b) That the respondent may be directed to treat the petitioner
present on duty w.e.f. 29.06.2007 to 23.04.2015 during which
period petitioner remained in wait for necessary orders after the
petitioner first placed his joining report before the respondent no.
4 on 29.06.2007 according to above said S.R. 110 and when the
petitioner again placed his joining report on 24.04.2015 at Distt.
Hospital Chamoli in compliance of order no. 09.04.2015 passed
by respondent no. 1 and by which the petitioner was for the first
time posted at Distt. Hospital Chamoli in compliance of order
dated 16.04.2014 passed by this Hon’ble Tribunal.

and
c) That the respondents may be directed to make the payment
of duty pay w.e.f. 29.06.2007 to 23.04.2015 during which period
the petitioner remained waiting for orders of posting as per
provision of S.R. 110 F.H.B. Vol. Il to IV.

and
d) That the respondents may further be directed to make the
payment of leave salary for the period w.e.f. 09.05.2006 to
28.05.2006 for which earned leaves had already been sanctioned.

and
e) That the respondents may further be directed to sanction
earned leave for the period 29.05.2006 to 10.09.2006 for which
the petitioner had already applied through his applications and
for this sanction there had been more than sufficient number of
earned leave at his credit according Form 11-C of service book.

and
f)  That the respondents may further be directed to sanction
leaves on medical ground w.e.f. 11.09.2006 to 25.06.2007 for
which period the copies of Medical Certificates duly counter

signed by Regional Medical Board have been filed here with this



petition and the same had already been submitted to the
authority with initial joining on duty.

and
g) That the respondents may also be directed to make
payment of suitable sum of money to the petitioner to
compensate for the agony and mental tension caused to the
petitioner without any fault on his part for the last seven years
continuously by the respondents by not performing duty
bonafidely and as responsible Authority vested with power to
deal the above said matter.

and
h) To issue any other direction or order which this Hon’ble
Tribunal deem fit and proper in the circumstances explained here

in above paragraphs.”

2. The petitioner is a Senior Medical Officer in the Department of

Medical, Health and Family Welfare, Government of Uttarakhand.

3. The petitioner was suspended on 27.07.2007, departmental
inquiry was conducted against him and finally his services were

terminated by order dated 12.07.2011.

4, The petitioner filed a claim petition No. 30/2012 Rakesh
Mohan Vs. State of Uttarakhand and others against the order of

termination of his service before this Tribunal.

5. The Tribunal disposed of the petition by passing the following
order on 16.04.2014:-

“For the reasons stated above, the claim petition is liable to be
succeeded and is hereby allowed. The impugned order dated
12.07.2011 (Annexure No. A-1) by which the services of the
petitioner have been terminated, order dated 27.07.2007
(Anneuxre-A-12) and order dated 8.4.2011 (Annexure-A-25)
passed by respondent No. 6, Secretary Uttarakhand, Public Service

Commission are hereby quashed. The charge sheet framed are



void-ab-initio, are hereby quashed. It would be open to the
disciplinary authority to proceed afresh against the petitioner in
accordance with law, if the disciplinary authority desires so, after
initiating a proper enquiry and framing of the charges against the
petitioner. The enquiry would be disposed of expeditiously
preferably within a period of eight months from the date of filing
of the copy of this order. We will also like to observe at the time of
the framing of the charges, the departmental authority will go
through the entire record and the relevant matters related to the
enquiry and will frame charges afresh, if the respondents desire
so. The petitioner would be reinstated and the respondents would
be at liberty, if they feel that the petitioner is liable to be
suspended in accordance with law, they may suspend him
immediately after joining of services. The question regarding the
payment of salary from the period of termination to the period of
reinstatement would be decided by the competent authority at the
appropriate time during the enquiry or after the enquiry as the
law permits them. Whereas the question of salary and to grant
leave is concerned, the matter would be considered by the
appropriate authority in accordance with rules at the time of the

conclusion or after the enquiry. No order as to costs.”

6. In pursuant to the order of the Tribunal, the petitioner was
reinstated by the Principal Secretary, Medical, Health and Family
Welfare, Govt. of Uttarakhand vide order dated 30.01.2015 (Annexure:
A17). After his reinstatement, the petitioner was posted as Senior
Medical Officer, Chamoli by the Principal Secretary, Medical, Health
and Family Welfare, Govt. of Uttarakhnad vide order dated 09.04.2015
(Annexure: A18). Thereafter, the petitioner joined at Chamoli on

23.04.2015.

7. Learned A.P.O. has stated at bar that after the order of the
Tribunal dated 16.04.2014, the respondents decided not to conduct a

fresh inquiry against the petitioner.



8. The Tribunal in its order dated 16.04.2014 had also stated that

“The question regarding the payment of salary from the period of
termination to the period of reinstatement would be decided by the
competent authority at the appropriate time during the enquiry or after the
enquiry as the law permits them. Whereas the question of salary and to
grant leave is concerned, the matter would be considered by the appropriate
authority in accordance with rules at the time of the conclusion or after the

enquiry”.

9. In pursuant to the order of the Tribunal, the respondent No. 3
issued an “office memorandum” regarding “salary” and “leave” of the

petitioner on 31.12.2015 (Annexure: A1) which reads as under:-
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10. The petitioner is not satisfied by the order (Annexure: Al)

above and, therefore, has filed the present claim petition.

11.  The main grounds on the basis of which the claim petition has
been filed by the petitioner are that the impugned order dated
31.12.2015 has been issued by respondent No. 3 without authority
and the respondents have not complied with the Fundamental Rule
(FR) 54A, FR 73 and Subsidiary Rule (S.R) 110 (Financial Hand Book

Volume 2 Part 2 to 4).

12. Respondent Nos. 1 to 3 and respondent No. 4 have opposed
the claim petition and in their separate but identical written
statements have stated that the “salary” and “leave” issues of the
petitioner have been decided rightly under FR 81B and SR 157A vide
office memorandum dated 31.12.2015. It has further been submitted
that the Additional Secretary (respondent no. 3) is authorized to issue
office memorandum on behalf of the Government as per gazette

notification dated 10.07.2001 (R-6 to the W.S.).

13. Petitioner has also filed the rejoinder affidavits against the
W.S. of respondent Nos. 1 to 3 and the W.S. of the respondent No. 4
which have the same contents and the same averments have been
reiterated in rejoinder affidavits which are stated in the claim

petition.

14. We have heard learned counsel for the petitioner and

learned A.P.O. on behalf of the respondents and perused the record.

15. Learned counsel for the petitioner and learned A.P.O. have
submitted the same arguments at the time of hearing which have

been mentioned in paragraphs 11 and 12 of this order.

16. The petitioner has referred the following rules:-

(i)  FR54A



This Rule deals with the payment of “salary” when the

termination order of service is quashed by the court.
(i) ER73

This Rule deals with the case when an employee is absent after

his leave period is over.
(i) SR110

This Rule says that an employee should report on duty after

availing leave and wait for orders.
17. The respondents have referred the following rules:-

() FR 81B

This Rule prescribes the maximum period of leave which can

be availed by an employee.
(i) SR157A

This Rule deals with the calculation of earned leave and

medical leave and conditions for sanction of these leave.

18.1  The perusal of OM dated 31.12.2015 reveals that the major
part of leave/break in service which have been
sanctioned/mentioned in the OM are related to the period from
27.07.2007 (date of suspension) to 30.01.2015 (date of re-

instatement).

18.2 As has been mentioned earlier that the petitioner was
suspended on 27.07.2007 and the departmental inquiry was
conducted against him and he was finally terminated from service
on 12.07.2011. The petitioner filed a claim petition against the
punishment order and the termination order was quashed by the
Tribunal on 16.04.2014 and the Tribunal directed to reinstate the
petitioner with the liberty to the disciplinary authority to conduct
the inquiry afresh, if he so desires. The disciplinary authority

reinstated the petitioner but chose not to conduct any inquiry



against the petitioner. Under such circumstances, the competent
authority had to decide the issue of “salary” to the petitioner for the
period from the date of petitioner’s suspension to the date of his

reinstatement.

18.3  We have perused the rules as mentioned by the petitioner
and respondents and find that the relevant rule regarding deciding
the issue of “salary” to be paid to the petitioner from suspension till

reinstatement is FR 54A. Rule 54 A(1) reads as under:-

“54— (Th) TRl fhel TRBRI A B USd (a1 S, T
ST AT JATARIT: g B ST =ARITerd §RT $adl 9 3R W
AU IR [T Y fd Giaum & arfees 311 & @os (1) A1 @S (2)
@1 U BT SUe el fhAr T % iR SRl IW e &
AR W SIYHF A bl R 3R ®Ig SRR Sird {6y S @7 Jima
8, 9B AN J9F B T 54 & SUMIH (7) B 3H A Y,
I SR Al B Y AR (G e IR A ) & IR e fog
I8 THAR BT A 9T USHA 7 haT AT B, T T AT BNl A
Afvarde: dar g 7 fbar wa giar @, IR, §9 UR geeyd
fr S, Ber O AT iR WaTvged [l 9 & q@ afad |
fepam T B i e WG IR Had Bl YRl 1R B
YA o & UL AR WWHR! g gRT Ul Ay & AR (S b
foodfy <am o AIfeq & oM & faeie @ @6 o7 9 s el )
ol Aifew W i @ SR, IR & W H URE JRdTded, afe

P13 8, W IR o & T9aq SIaRd o |7

18.4 Perusal of FR 54A reveals that the respondents have not
decided the issue of “salary” of the petitioner from 27.07.2007 to
09.04.2015 vide office memorandum dated 31.12.2015 (Annexure:
A1) in accordance with FR 54A and other relevant FRs or SRs. We
are of the view that the respondents have erred and, therefore, the
impugned order dated 31.12.2015 (Annexure: Al) is not in
accordance with the rules and the same cannot sustain. The matter
deserved to be remanded to decide the “salary” of the petitioner

according to FR 54A and other relevant rules by the competent



authority after a notice to the petitioner and after considering his

reply to the notice, if any.

19. The petitioner has also claimed Earned Leave from
29.05.2006 to 10.09.2006 and Medical Leave from 11.09.2006 to
25.06.2007. It would be fair and just that applications of the EL and
ML are decided by the competent authority by passing a reasoned
order in accordance with the relevant rules and the decision is

communicated to the petitioner.

20. The petitioner has also prayed that the EL from 09.05.2006
to 28.05.2006 was sanctioned to the petitioner but the payment of
salary for this period has not been made to him. It would be
appropriate to direct the respondents to make payment of salary to
the petitioner for the period from 09.05.2006 to 28.05.2006 for the

E.L. already sanctioned by the respondents.

21. For the reasons stated above, the impugned order dated
31.12.2015 (Annexure: Al) is liable to be set aside and the case
deserves to be remanded to the respondents and, therefore,

following order is passed.

ORDER

(i) The impugned order dated 31.12.2015 (Annexure: Al) is

hereby set aside.

(ii) The issue of “salary” of the petitioner from 22.07.2007 to
30.1.2015 (from the date of suspension to the date of
reinstatement) shall be decided by the competent authority
according to the Fundamental Rule (FR) 54A and other relevant

rules within a period of three months from today.

(iii) The applications of the petitioner for Earned Leave and
Medical Leave for his other periods of absence other than in

(ii) above will be decided in accordance with the relevant rules
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and a reasoned order shall be passed by the competent
authority in this regard within a period of three months from

today.

(iv) The salary from 09.05.2006 to 28.05.2006 for the period for
which Earned Leave has already been sanctioned shall be paid
to the petitioner (if not already paid) by the respondents

within a period of one month from today.

No order as to costs.

(RAM SINGH) (D.K.KOTIA)
VICE CHAIRMAN (J) VICE CHAIRMAN (A)

DATE: FEBRUARY 06, 2018
DEHRADUN

KNP



