BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
BENCH AT DEHRADUN

Present: Hon’ble Mr. D.K.Kotia

....... Vice Chairman (A)

CLAIM PETITION NO. 39/ DB/2016

Mohd. lkrar S/o Sh. Akram Aliage about 30 years Constable Civil Police 1629,
Choki Bazar, Thana Patel Nagar, Dehradun, Uttarakhand.

v Petitioner
Versus

1. State of Uttarakhand through Secretary Home, Government of Uttarakhand,
Civil Secretariat, Subhash Road, Dehradun.

2. Inspector General of Police, Garhwal Circle, Uttarakhand, Dehradun.

3. Senior Superintendent of Police, District Dehradun.

veeeeeennnn.RESPONdents.

Present: Sri L.K.Maithani, Ld. Counsel
for the petitioner.

Sri Umesh Dhaundiyal, Ld. A.P.O.
for the respondents.

JUDGMENT

DATED: FEBRUARY 05 , 2018

1. The petitioner has filed the present claim petition for seeking the

following relief:-

“i. To quash the impugned punishment order No. € -89/2014
and order No. 5 -87/2013 dated 31.10.2014 (Annexure No.A-1

and A-2) and appellate order dated 21.10.2015 (Annexure No.
A-3) with its effect and operation.



ii. To issue an order or direction to the respondents to remove
the censure entry from the service records of the petitioner and
pay the remaining pay and allowances of the suspension period
to the petitioner.
iii. To issue any other order or direction which this Hon’ble
Tribunal may deem fit and proper in the circumstances of the
case.
iv. To award the cost of the case.”
The petitioner is a Constable in Civil Police and presently posted at
Police Post, Patel Nagar, P.S. Patel Nagar, Dehradun.
The petitioner was issued a show cause notice dated 15.09.2014
by the Senior Superintendent of Police, Dehradun as to why the
censure entry be not given to him as a minor penalty under “The
Uttar Pradesh Police Officers of the Subordinate Ranks
(Punishment and Appeal) Rules, 1991”. The said Rules hereinafter
have been referred to as “Rules of 1991”. The allegation against

the petitioner, based on the preliminary inquiry, in the show

cause notice reads as under:-

“®RUT  qdr3ll difew

IRe 1629 T0Y0 Hl0 FHIR
g1 gfaR Ffias

992013 A SI9 3MY AT USATR O-UG QexIgd d dRRd o «l
AMUBI AT YCATR SAFMId dsiaral dle aafed wvd gy diar—24,
drar—18 @ A T Ud Mo o 18 off | 3Us gRT oFT1 ISR #
e 462012 € f&1i®d 1952013 & @I @R @& IRME MU+ dIc
garatid iz H1 goSIodlovHo Yae, ed JAfSira ua = foet
AP 4 A9 Ard @1 Rt 9@ $Rarg g | M §E 9 U
AT & AMUBT AZATAT H HIBI TSI BT & dAT Agdrldl Md D
e Bfd & Afdaal 4 99Ue 991 BT 2| AU ORY dXHU b He" A
qEfedl & fau Mg 4 9d o dfed ST @y & IR HIs A ARE
et 8 Hug WS | Agaren a7 7 faRRa td 9w @kied /d9R
ard AMYFT ¥ AESRI & T3 ql AR 04, ‘A YA gedip FHared
Agaral ATel e Js dEvigA an IR I% difhe sewe g osft
IR Jede FEarfl Agardr dAigcdr IAsdrdl 991 ARl & uUTE ATl
YA §RT 9ardT AT & d amusl oed o A9 suest eradia sidl
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Edl off qerr Inue) Sad Afdd @ WeEd TR W A 9ra B <@d oft
foraer gl avg wdied /499 4 IRear &3 & sifgaa e
R[4 IJEAS GA goedih AT e 9% difhd s/8de Y7 3ax JedT g1
AU PUAI H ATHT HRAAT AT 2 | $9 YPR (P RER g wR fFga
wd Y AMUS NI AU dfle 83 § avw "Afpalen & fawg a1 A
fRigTos srfa 98 dvag 18 3k S99 |ic —Me 9 <& w4
M ST H Yferd 91 @1 Bfd ©R14 g3 © ol (& 39 @I & dday ¢4
3maReT & Yfa &R IIIMEEAT , U9 SSRAAAl &1 @da @ |

Jd: AT 36 BRI gl Aifed yiitd & 15 feqw & <Y SWidd
Hag A Iuar fafaa wsdiaver 59 drafaa o 9@ & ghleaa &
f& #af 1 U =Y dfoeT A Sed @ TG IMERT BG SwRidd
Jefi-eer Ao & yfow sif¥@iRal  /sdaiRal @1 (qvs wd  ardia)
fFravmacll 1991 & U9 IURYT AR 2002 & a9 —4 (1)(@) &
Sufi—4 # fAfga yifdeml & qsa Fe=nifea gwarfaa aRfa<r s
sifeea & forar sma—

s — 2014

99—2013 H /4 YT IAREN T USATR WU eviqd d Frgaa o i
$IPl AT USATR SAId gsiaral dic amafed svd gy didr—24,
HANdAT—18 & WA T ¢d e arrg 1¢ off | 398 gRT AT GRATR |
fai® 462012 9 fRAT® 1952013 & @ @M & IRE 3R dic
gAariid ais # vAoSiodlogHo Ude, el AR wa o=y foed o
AT 9§ Hf¥@ Ard @) Rl 98 BRarg TS | MUHR— W 9 urn
T {6 EST dgATAar d HIWI JA—SIET BT & a1 Jgalal Md D
©R1Y Bfd & ARl 4 U 91 BT & A1 & gg 9%y avbd] & qael
4 qEfedl & foag 19 4 ard o dfes Sad @fy & kA iz H =ax4
R T8 HUg TS | Agaren &9 H ffORRd @ I wded /99
ard AMYFT ¥ AESRI &I T3 q AR 049, IAS YA gedip Hared
Agdrdl AWl REer s qsvgA aur e 8% dif%e srswe g s
IR Irzde frarll dgaren wiscedl Jsarenr ISI ARNT & UTH ol
YCATR §RI a1 T f$ 4 s9a o9d o 99 g9 qadia gidt
Bl off dom sE@) S Afdd & Al TR W) A 9rd Bt @ oef
a1 guefa a9 wdied /999 A4 Rmar &3 & sifdgaa e
RMd IJEAS YA godih AT e S% diflhd s/8de Y7 3MaR JeAS g1
AT Bl W AT HRARAT AT 2 | 39 PR UP SR g W e
ved 8U 390 NI AUl dfic &3 4 avw wmfvaisn & fawg @i A
FRIgT® SRIAE a8l $Rarg 13 SR S99 |6 —Moe a9 &l forad
M AT 4 Yferd 9 @1 Bfd ©R19 g3 © Wl [ 390 WI & ddA ¢4




IRV & YfA =R FINEEAr , ¢ SSRIAAT &1 =id® @ | 390 Sad
I U9 ATARYT B gRFA=T &1 ol 2

I fAeiRa awamafy © r<x snuar fafRad o 59 sraiad
4 yra <E) giar @ d1 98 9hsid 8U & ousl Sad Weg A B A
Hedl & N AMUd Sax »f gdiar fea faar & siftaw fooia & foran
ST |

UATd: §— /2014
ferie - faawx 15 /2014
aikss gfera srefiers
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The petitioner submitted the reply to the show cause notice and
denied the charge levelled against him. Senior Superintendent of
Police, Dehradun considered the reply to show cause notice and
did not find the same satisfactory and found the petitioner guilty
and awarded minor penalty of censure entry on 31.10.2014. The
petitioner filed an appeal against the punishment order which
was rejected by the Inspector General of Police, Garhwal Region
on 21.10.2015.

It has been mainly contended by the petitioner that the charges
levelled against the petitioner in the show cause notice do not
construct any misconduct on the part of the petitioner. Nor some
phone calls or meetings with said criminal type persons make the
petitioner guilty of any crime or misbehavior. No witness gave any
statement against the petitioner in the preliminary inquiry that the
petitioner in collusion with criminal type persons indulged in criminal
activity and any wrong or criminal or illegal act has been committed by
the petitioner. It has also been contended by the petitioner that in the
preliminary inquiry, the petitioner was not provided opportunity to
cross examine the witnesses by the inquiry officer and, therefore, the
principles of natural justice have been violated. It has also been stated
by the petitioner that the punishment awarded to the petitioner has
the same effect as major penalty of reversion to the lower post or pay

scale. Hence, the punishment of censure entry cannot be awarded
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without proper inquiry and procedure prescribed for major penalty.
The petitioner has also contended that the punishment order is non-
reasoned and non-speaking order and in deciding the appeal of the
petitioner the appellate authority failed to apply his judicious mind.
The suspension of the petitioner was wrong and illegal and the
petitioner is entitled to get full pay and allowances of the suspension

period.

The claim petition has been opposed by Respondent Nos. 1 to 3 and it
has been stated in their joint written statement that the petitioner
during his posting in Bodawala Beat in Police Station, Patel Nagar,
Dehradun from 04.06.2012 to 19.05.2013, the petitioner did not
perform his duties in a careful manner. The petitioner did not take any
preventive action under NDPS Act, Excise Act etc. and there was no
search/ seizure done by him. The petitioner remained in contact with
persons of dubious character. The petitioner was also in touch with
criminal type persons on mobile phone. The petitioner is a Police
Officer of a disciplined force and his conduct affected the image of
Police Department adversely. The petitioner was suspended on
18.05.2013 and later on he was reinstated on 01.08.2013. The Deputy
Superintendent of Police, City-ll, Dehradun conducted the preliminary
inquiry and in his inquiry report dated 30.01.2014, he found the
petitioner guilty for his inaction and also for his contacts with the

persons of criminal nature.

It has been contended by the respondents that the findings of the
inquiry officer are based on sufficient evidence. After due
consideration of the inquiry report by the disciplinary authority,
show cause notice was issued to the petitioner for imposing
minor penalty of censure to the petitioner. Thus, he was given
reasonable opportunity to defend himself following the principles
of natural justice.. His reply to the show cause notice was duly

considered by the disciplinary authority and minor punishment of
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censure entry was awarded to the petitioner. The appeal of the
petitioner against the punishment order was also considered and
the appellate authority rejected the same by passing a detailed

order as per rules.

It was further contended by the respondents that the petitioner
has been awarded minor punishment of “censure” under Rule
14(2) of the “Rules of 1991”. No departmental inquiry was
conducted against the petitioner for imposing any major penalty.
The rules related to awarding of minor penalty have been
followed and the contention of the petitioner that he was not
allowed opportunity to cross examine the witnesses is misplaced
and not in accordance with the “Rules of 1991”. By providing an
opportunity by issuing show cause notice before awarding minor
punishment of censure, the petitioner was provided reasonable
opportunity to defend himself. Respondents have contended
that the preliminary inquiry has been conducted properly, the
findings of the inquiry are based on evidence, the petitioner also
participated in the inquiry and there is no violation of any law,
rule or principles of natural justice and the punishment order as

well as rejection of appeal both are valid orders.

The petitioner has also filed rejoinder affidavit and the same
averments have been reiterated and elaborated in it which were
stated in the claim petition. Additionally, it has been stated by the
petitioner that the inquiry officer amended his inquiry report
dated 30.01.2014 on 22.05.2014 but the same has not been
substantiated. The averment made by the petitioner in this
regard is not duly explained and, therefore, as per the record

available, it is not worthy of taking any cognizance.



In spite of sufficient opportunity, none appeared on behalf of the
petitioner at the time of hearing. | have heard learned A.P.O. on
behalf of the respondents and perused the record including the
inquiry file carefully. The petitioner was also provided an
opportunity to file written submission, if any, but the same were

not filed by the petitioner.

It would be appropriate at this stage to look at the rule position
related to the minor punishment in Police Department. Relevant
rules of the Uttar Pradesh Police Officers of the Subordinate
Ranks (Punishment and Appeal) Rules, 1991 (as applicable in the

state of Uttarakhand ) are given below:-

“4. Punishment (1)The following punishments
may, for good and sufficient reasons and as

hereinafter provided, be imposed upon
a Police Officer, namely:-

(a) Major Penalties :-
(1) Dismissal from service,
(iI) Removal from service.

(ii1) Reduction in rank including reduction to a
lower scale or to a lower stage in a time-scale,

(b) Minor Penalties :-
(1) With-holding of promotion.
(i1) Fine not exceeding one month's pay.

(i11) With-holding of increment, Including
stoppage at an efficiency bar.

(iv) Censure.

“5. Procedure for award of punishment- (1)
The <cases iIn which major punishments
enumerated in Clause (a) of sub-rule (1) of Rule 4
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may be awarded shall be dealt with in
accordance with the procedure laid down in sub-
rule (1) of Rule 14.

(2)The case in which minor punishments
enumerated in Clause (b) of sub-rule (1) of
Rule 4 may be awarded, shall be dealt with in
accordance with the procedure laid down in
sub-rule (2) of Rule 14.

“14. Procedure for conducting departmental
proceedings- (1) Subject to the provisions
contained iIin these Rules, the departmental
proceedings in the cases referred to in sub-rule
(1) of Rule 5 against the Police Officers may be
conducted in accordance with the procedure laid
down in Appendix .

(2) Notwithstanding anything contained in
sub-rule (1) punishments in cases referred to
in sub-rule (2) of Rule 5 may be imposed after
informing the Police Officer in writing of the
action proposed to be taken against him and of
the imputations of act or omission on which it
is proposed to be taken and giving him a
reasonable opportunity of making such
representation as he may wish to make
against the proposal.

The above rule position makes it clear that in order to impose
minor penalty, it is mandatory to inform the Police Officer in
writing of the action proposed to be taken against him and of the
imputations of act or omission on which it is proposed to be
taken and to give him a reasonable opportunity of making such
representation as he may wish to make against the proposed

minor penalty.
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After hearing Ld. A.P.O. and going through the entire record of
the enquiry file and also the claim petition/written
statement/rejoinder, | find that a preliminary enquiry was
conducted in a fair and just manner. The petitioner participated in
the preliminary enquiry. The enquiry officer has taken statements
of all the relevant witnesses including the petitioner. The
preliminary enquiry is based on statements and documents
related to the allegations. On the basis of sufficient evidence, the
enquiry officer has reached the conclusion that the petitioner was
guilty. The petitioner was also provided required opportunity to
defend himself. After the preliminary inquiry, the petitioner was
issued a show-cause notice by the disciplinary authority. The
reply of the petitioner to the show cause notice was also duly
examined and considered and after that the disciplinary authority
has passed the order awarding minor punishment of censure
entry to the petitioner. The appeal of the petitioner against the
punishment order was also rejected after due consideration by

the appellate authority.

It is settled position of law that this Tribunal cannot interfere in
the findings of the enquiry officer recorded after the conclusion
of the enquiry unless it is based on the malafide or perversity. The
perversity can only be said when there is no evidence and
without evidence, the enquiry officer has come to the conclusion
of the guilt of the delinquent official. In the case in hand, there is
sufficient evidence to hold the petitioner guilty for misconduct as
recorded by the enquiry officer and there is no perversity or

malafide in appreciation of evidence.

11.3 From the perusal of record, it is also revealed that the show cause

notice dated 15.09.2014 was issued and in his reply to this notice,

the petitioner could not demonstrate any illegality in the show
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cause notice or in the procedure for awarding punishment of the
censure entry. It is well settled principle of law that judicial
review is not akin to adjudication on merit by re-appreciating of
the evidence as an appellate authority. The Tribunal does not sit
as a court of appeal as the scope of judicial review is limited to
the process of making the decision and not against the decision
itself. Power of judicial review is meant to ensure that the
delinquent receives fair treatment. The Tribunal is concerned to
determine that the enquiry was held by a competent officer, that
relevant rules and the principles of natural justice are complied
with and the findings or conclusions are based on some evidence.
The authority entrusted to hold enquiry has jurisdiction, power
and authority to reach a finding of fact or conclusion. The
Disciplinary Authority is the sole judge of facts. In case of
disciplinary enquiry, the technical rules of evidence and the
doctrine of “Proof beyond doubt” have no application.
“Preponderance of probabilities” and some material on record
would be enough to reach a conclusion whether or not the
delinquent has committed a misconduct. Adequacy of evidence
or reliability of evidence cannot be permitted to be convassed

before the Tribunal.

The petitioner has contended that the petitioner was also not
allowed to cross-examine the witnesses and, therefore,
reasonable opportunity of hearing was not given to him in gross
violation of the principles of natural justice. Learned A.P.O.
refuted the plea and pointed out that the proceedings against the
petitioner have been conducted under Rule 14(2) of Rules of 1991
(reproduced in paragraph 9 of this order) and the procedure laid
down under the said rule has been followed. Learned A.P.O. also

contended that the proceedings against the petitioner were
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related to the minor punishment and the petitioner was not
entitled to cross examine the witnesses under Rule 14(2) of the
Rules of 1991. Therefore, he argued that sufficient opportunity
was provided to the petitioner to defend himself by issuing the
show cause notice as per rule 14(2) of Rules of 1991. After
perusal of rules and record, | agree with the contention of learned
A.P.O. and | am of clear view that the proceedings are in

accordance with rules adhering to the principles of natural justice.

In the case in hand, after careful examination of the whole
process of awarding minor punishment of censure to the
petitioner, | find that the minor punishment was awarded to the
petitioner after an enquiry. The enquiry was based on evidence
and there is no malafide and perversity. The petitioner was given
reasonable opportunity to defend himself. There is no violation of
any rule, law or principles of natural justice in the enquiry

proceedings conducted against the petitioner.

The petitioner has also challenged the order of respondent No. 3
dated 31.10.2014 by which it has been decided that for the
period of suspension of the petitioner (18.05.2013 to
31.07.2014), only salary/allowances which were paid during the
suspension period shall be payable to the petitioner and no
amount other than this shall be paid to him. Before passing this
order, a separate show cause notice was given to the petitioner
by respondent No. 3 on 15.09.2014. The petitioner replied to this
show cause notice. The respondent No. 3 considered the reply to
the show cause notice given by the petitioner and found it
unsatisfactory and passed a separate order for non-payment of
any other amount other than the amount of salary/allowances

paid during the period of suspension. | find no illegality in this
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order dated 31.10.2014 and the Tribunal has no reason to

interfere.

15. For the reasons stated above, the claim petition is devoid of merit

and the same is liable to be dismissed.

ORDER

The claim petition is hereby dismissed. No order as to costs.

(D.K.KOTIA)
VICE CHAIRMAN (A)

DATE: FEBRUARY 05, 2018
DEHRADUN.

VM



