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1. The petitioner has filed the claim petition for seeking the
following relief:
“li)  The impugned order dated November 08, 2013 of the

Superintendent of Police Pauri awarding the punishment of

censure may kindly be set aside.



(ii) The appellate order dated 24 October 2015 of the

Inspector General of Police Garhwal Range may also be set

aside.

(iii) The impugned order of the S.P., Pauri may be

removed from the Character Roll of the petitioner so that it

may not mar his future career.

(iv) Issue any other order or direction which this Hon’ble

Tribunal may deem fit and proper in the circumstances of

this case.”
2. The petitioner is a head constable in civil police in the
Uttarakhand Police. The petitioner was issued a show cause notice
dated 03.10.2013 by the Superintendent of Police, Pauri as to why
the censure entry be not given to him as a minor penalty under
“The Uttar Pradesh Police Officers of the Subordinate Ranks
(Punishment and Appeal) Rules, 1991”. The said Rules hereinafter
have been referred to as “Rules of 1991”. The allegation against
the petitioner, based on the preliminary inquiry, in the show cause

notice reads as under:-
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3. The petitioner submitted the reply to the show cause
notice on 30.10.2013 and denied the charge levelled against him.
Superintendent of Police, Pauri considered the reply to show cause
notice and did not find the same satisfactory and he found the
petitioner guilty and awarded minor punishment of censure entry
on 08.11.2013. The petitioner filed an appeal against the
punishment order which was rejected by the Inspector General of

Police, Garhwal region on 24.10.2015. Hence, the petition.

4.1 The petitioner has contended in the claim petition that the
alleged incident occurred in the absence of the petitioner and for
absconding the accused Ajay Pal Singh from lock-up of the police
station, there was no negligence or carelessness on the part of the
petitioner. The petitioner has specifically referred to para 2 of his

reply to the show cause notice which reads as under:
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4.2 The petitioner has also contended that the preliminary
inquiry was conducted in a casual manner; the findings of the
preliminary inquiry are based on conjectures and surmises and
not on the solid proof; the disciplinary authority did not consider
his reply to the show cause notice properly and he passed the
punishment order summarily, cursorily and mechanically
without application of mind; the punishment order and
appellate order both are non-speaking and unreasoned order;
and since a criminal case was also initiated on identical facts and
evidence, the departmental proceedings should have been

stayed till the conclusion of the criminal case.

5.1 The claim petition has been opposed by respondents
No. 1 to 3 and it has been contended in their joint written
statement that when the petitioner was present at the police
station, one accused namely Ajal Pal Singh who was in lock-up in
the custody of the police, taken out from lock-up to the dining
hall for food in the night of 08.09.2013 and while bring him
back to the lock-up after food, the accused ran away from the
police station. The allegation against the petitioner is that the
key of lock-up is kept by the head moharrir (the petitioner); the
food to any accused in custody is served in the lock-up and he is
not taken to the dining hall; and the petitioner was present in
the police station when the incident took place. Due to
negligence and carelessness of the petitioner, the accused in
custody ran away. Had the petitioner kept the key of the lock-
up with him and the accused was not allowed to have food
outside the lock-up, the incident of running away of the accused
could have been avoided. The Deputy Superintendent of Police,
Pauri was appointed to conduct the preliminary inquiry. During

the course of the inquiry, the inquiry officer recorded the



statement of the petitioner, the incharge of the police station
and 8 other police personnel who were on duty on the date of
incident. The inquiry officer after conducting the inquiry reached
the conclusion that the petitioner along with others was guilty
and due to negligence and carelessness of the petitioner, the
accused in custody had run away. The analysis and conclusion of

the inquiry by the inquiry officer reads as made (Annexure: A8):-
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5.2 It has been contended by the respondents that the
findings of the inquiry officer are based on sufficient evidence.
After due consideration of the inquiry report by the disciplinary
authority, show cause notice was issued to the petitioner for
imposing minor penalty of censure to the petitioner. Thus, he
was given reasonable opportunity to defend himself following
the principles of natural justice. His reply to the show cause
notice was duly considered by the disciplinary authority and
minor punishment of censure entry was awarded to the
petitioner. The appeal of the petitioner against the punishment
order was also considered and the appellate authority rejected

the same by passing a detailed order as per rules.



6. The petitioner has also filed rejoinder affidavit and the
same averments have been reiterated and elaborated in it which

were stated in the claim petition.
7. | have heard both the parties and perused the record.

8. Before the arguments of the parties are discussed, it
would be appropriate to look at the rule position related to the
minor punishment in Police Department. Relevant rules of the
Uttar Pradesh Police Officers of the Subordinate Ranks
(Punishment and Appeal) Rules, 1991 (as applicable in the state

of Uttarakhand ) are given below:-

“4. Punishment (1)The following punishments may,

for good and sufficient reasons and as hereinafter
provided, be 1imposed upon a Police Officer,

namely:-

(a) Major Penalties :-

(1) Dismissal from service,
(ii) Removal from service.

(ii1) Reduction in rank including reduction to a lower
scale or to a lower stage in a time-scale,

(b) Mlinor Penallties :-
(i) With-holding of promotion.
(i) Fine not exceeding one month's pay.

(i11) With-holding of increment, including stoppage at
an efficiency bar.

(iv) Censure.

“5. Procedure for award of punishment- (1) The
cases In which major punishments enumerated in
Clause (a) of sub-rule (1) of Rule 4 may be awarded
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shall be dealt with in accordance with the procedure
laid down in sub-rule (1) of Rule 14.

(2)The case in which minor punishments
enumerated in Clause (b) of sub-rule (1) of Rule 4
may be awarded, shall be dealt with in accordance
with the procedure laid down in sub-rule (2) of Rule
14

“14. Procedure for conducting departmental
proceedings- (1) Subject to the provisions contained
in these Rules, the departmental proceedings in the
cases referred to in sub-rule (1) of Rule 5 against the
Police Officers may be conducted in accordance with
the procedure laid down in Appendix I.

(2) Notwithstanding anything contained in sub-rule
(1) punishments in cases referred to in sub-rule (2)
of Rule 5 may be imposed after informing the Police
Officer in writing of the action proposed to be taken
against him and of the imputations of act or
omission on which it is proposed to be taken and
giving him a reasonable opportunity of making
such representation as he may wish to make
against the proposal.

9. The above rule position makes it clear that in order to
impose minor penalty, it is mandatory to inform the Police
Officer in writing of the action proposed to be taken against him
and of the imputations of act or omission on which it is
proposed to be taken and to give him a reasonable opportunity
of making such representation as he may wish to make against

the proposed minor penalty.

10. Learned counsel for the petitioner as well as learned
A.P.O. have argued on the same lines which have been stated in

paragraphs 4 and 5 of this order.

11.1 Learned counsel for the petitioner has argued that the
petitioner has been falsely implicated. The petitioner was not

present at the place of incident. The petitioner has not
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committed any misconduct. Learned A.P.O. has refuted the
argument and contended that the preliminary inquiry was
conducted against the petitioner and allegations against him
were found correct. The findings of the preliminary inquiry are
based on the statements of persons (including the petitioner)
who were present at the place of incident. Learned A.P.O. also
stated that the perusal of inquiry report makes it clear that
sufficient evidence were found against the petitioner to hold
him guilty. While perusing the original record of inquiry by me, it
was also found that in reply to the show cause notice, the
petitioner has admitted his presence at the place of incident.
However, the petitioner in his reply to the show cause notice has
pointed out some contradiction in the statements of various
witnesses. Here, it would be pertinent to mention that this
Tribunal is making a judicial review and not sitting as appellate

authority. It is settled principle of law that in judicial review, re-

appreciation of evidence as an appellate authority is not

made. The adequacy or reliability of the evidence is not the

matter which can be permitted to be argued before the

Tribunal.

11.2 After hearing both the parties and going through the
record and also the claim petition/written statement/rejoinder, |
find that a preliminary enquiry was conducted in a fair and just
manner. The petitioner participated in the preliminary enquiry.
The enquiry officer has taken statements of all the relevant
witnesses including the petitioner. The preliminary enquiry is
based on statements and documents related to the allegations.
On the basis of sufficient evidence, the enquiry officer has
reached the conclusion that the petitioner was guilty. The

petitioner was also provided required opportunity to defend
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himself. After the preliminary inquiry, the petitioner was issued
a show-cause notice by the disciplinary authority. The reply of
the petitioner to the show cause notice was also duly examined
and considered and after that the disciplinary authority has
passed the order awarding minor punishment of censure entry
to the petitioner. It is settled position of law that this Tribunal
cannot interfere in the findings of the enquiry officer recorded
after the conclusion of the enquiry unless it is based on the
malafide or perversity. The perversity can only be said when
there is no evidence and without evidence, the enquiry officer
has come to the conclusion of the guilt of the delinquent official.
In the case in hand, there is sufficient evidence to hold the
petitioner guilty for misconduct as recorded by the enquiry
officer and there is no perversity or malafide in appreciation of
evidence by the inquiry officer. From the perusal of record, it is
also revealed that the show cause notice dated 03.10.2013 was
issued and in his reply to this notice, the petitioner could not
demonstrate any illegality in the show cause notice or in the
procedure for awarding punishment of the censure entry. It is
well settled principle of law that judicial review is not akin to
adjudication on merit by reappreciating of the evidence as an
appellate authority. The Tribunal does not sit as a court of
appeal as the scope of judicial review is limited to the process of
making the decision and not against the decision itself. Power of
judicial review is meant to ensure that the delinquent receives
fair treatment. The Tribunal is concerned to determine that the
enquiry was held by a competent officer, that relevant rules and
the principles of natural justice are complied with and the
findings or conclusions are based on some evidence. The

authority entrusted to hold enquiry has jurisdiction, power and
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authority to reach a finding of fact or conclusion. The
Disciplinary Authority is the sole judge of facts. In case of
disciplinary enquiry, the technical rules of evidence and the
doctrine of “Proof beyond doubt” have no application.
“Preponderance of probabilities” and some material on record
would be enough to reach a conclusion whether or not the
delinquent has committed a misconduct. Adequacy of evidence
or reliability of evidence cannot be permitted to be convassed

before the Tribunal.

11.3 In the case in hand, after careful examination of the
whole process of awarding minor punishment of censure to the
petitioner, | find that the minor punishment was awarded to the
petitioner after an enquiry. The enquiry was based on evidence
and there is no malafide and perversity. The petitioner was given
reasonable opportunity to defend himself. There is no violation
of any rule, law or principles of natural justice in the enquiry

proceedings conducted against the petitioner.

12. Learned counsel for the petitioner has also argued that
the criminal case was also instituted against the petitioner and
both the departmental proceedings as well as criminal
proceedings were based on similar and identical set of facts and,
therefore, it was desirable to stay the departmental
proceedings till the conclusion of the criminal case by the Court
which was not done. It may be pertinent to note here that the
general principle in service jurisprudence is that disciplinary and
criminal proceedings can go on simultaneously and different
conclusions can be reached in the two proceedings because the
degree of proof required in the two proceedings is different. The
settled legal position is that the disciplinary proceedings are

desirable to be kept in abeyance only when it is established that
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the non-stayal of the disciplinary proceedings shall not only
prejudice the delinquent officer in criminal trial but the matter
also involves a complicated question of law or fact. In the case
in hand, neither in the claim petition nor at the time of
argument, it has been contended that the matter involved a
complicated question of law or fact and the disciplinary
proceedings have caused prejudice to the petitioner in the
criminal trial. Moreover, the petitioner has been awarded minor
punishment of censure entry for negligence and lack of
devotion in the performance of his duties. The petitioner who
was present in the police station at the time of incident was
found guilty for not keeping the key of lock up with him and the
fact that the accused in custody was taken from lock-up to
dining hall for food, the petitioner was punished for carelessness
and indiscipline by the disciplinary authority. Thus, even if the
facts of the incident were similar but the purpose of the
disciplinary proceedings and criminal proceedings was entirely
different. Under these circumstances, the argument of learned
counsel for the petitioner that because of criminal proceedings
were also initiated and, therefore, the departmental
proceedings should have been stayed has no force and cannot
be accepted. Learned counsel for the petitioner has referred the
case-law Captain A.Paul Anthony Vs. Bharat Gold Mines, AIR
1999 SC 1416. | have gone through the case and find that the
facts and circumstances in the case in hand are entirely different
compared to the referred case law and the same is not
applicable in the present case and the referred case law is of no

help to the petitioner.

13. Learned counsel for the petitioner has also argued that

according to Regulation 492 of the U.P. Police Regulations, when
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the criminal trial is pending, the departmental proceedings

cannot be initiated. The Regulation 492 reads as under:-

“492- Whenever a police officer has been judicially tried, the
Superintendent (of police) must await the decision of the judicial
appeal, if any, before deciding whether further departmental

action is necessary.”

The perusal of Regulation 492 reveals that the Regulation
applies when (i) the police officer has been tried for a criminal
offence; and (ii) the criminal trial is over and the judicial appeal
is pending. Under these circumstances, if departmental inquiry
is considered to be initiated, the Superintendent of Police must
await the decision of the judicial appeal. The facts in the case in
hand are entirely different. The departmental inquiry was
conducted and finalized before the judgment of the criminal
trial. There is no judicial appeal pending and there is no situation
of initiation of the departmental inquiry. The departmental
inquiry is already over even before the judgment of the original
criminal trial. Therefore, the Regulation 492 is not at all
applicable in the case in hand and the argument of learned
counsel regarding Regulation 492 is misconceived and is of no

help to the petitioner.

14. Learned counsel for the petitioner has also filed the
judgment of the Chief Judicial Magistrate, Pauri dated
17.02.2017 by which the petitioner has been acquitted as the
charge against him under Section 217 and 223 of the IPC were
not found proved. The departmental proceedings against the
petitioner were independent of the criminal proceedings and
the minor punishment of censure entry has been imposed upon

the petitioner for a misconduct of negligence and carelessness in
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performing of his duties as has been mentioned earlier in
paragraph 12 of this order. Moreover, the petitioner in his claim
petition has not made any pleadings or amended his pleadings
later to make his acquittal as a ground to challenge the

punishment/appellate order.

15. For the reasons stated above, there is no force and the
claim petition is devoid of merit and the same is liable to be

dismissed.

ORDER

The petition is hereby dismissed. No order as to costs.

D.K.KOTIA
VICE CHAIRMAN (A)

DATE: AUGUST 28, 2017

DEHRADUN

KNP



