BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
BENCH AT DEHRADUN

Present: Hon’ble Mr. Ram Singh

...... Vice Chairman (J)

Hon’ble Mr. D.K.Kotia
------- Vice Chairman (A)

CLAIM PETITION NO. 31/DB/2015
&
CLAIM PETITION NO. 32/DB/2015

1. Dr. Prabhu Dutt Sharma S/o Sh. B.D.Sharma aged about 68 years, Retd. Dy.
Director, Ayurvedic and Unani Services, Uttarakhand, Dehradun R/o E-373,
Subhashnagar, Roorkee, District Haridwear, Uttarakhand.

2. Dr. Ishwari Prasad Sharma, S/o Rudra Pratap Sharma aged about 68 years,
Retd. Dy. Director, Ayurvedic and Unani Services, Uttarakhand, Dehradun R/o

Lane No. 2, Pushpkunj Colony, Mothrowala Road, Dehradun, Uttarakhand.

................ Petitioners
Versus

1. State of Uttarakhand through Principal Secretary, (Medical and Medical
Education), Government of Uttarakhand, Secretariat, Subhash Road, Dehradun.
2. Director General Ayurvedic and Unani Services, Uttarakhand, Dehradun.

veereeenee.RESPONdents.

Present: Sri L.K.Maithani, Ld. Counsel

for the petitioner.
Sri Umesh Dhaundiyal, Ld. A.P.O.,
for the respondents.

JUDGMENT

DATED: AUGUST 16, 2017

(Hon’ble Mr. D.K.Kotia, Vice Chairman (A)

1. Claim petition No. 31/DB/2015 and 32/DB/2015 connected with

each other. The petitions have arisen out of same cause of action



and the facts of each case are similar to each other and there is a
common point of law involved and, therefore, these petitions are
being disposed of by a common judgment.

The petitioners have sought the following (common) relief:-

“(i) To issue an order or direction declaring that the petitioner
is entitled for the benefits of llird financial up gradation
under the Assured Career Progression Scheme.

(ii) To issue an order or direction to the concerned
respondent to grant the benefit of Ilird ACP to the petitioner
w.e.f. 01.01.2006 which is admissible to the petitioner after
completion of 26 years satisfactory service under the
provision of G.O. dated 08.03.2011, with all consequential
benefits and further grant interest @ 12% on the amount to
be paid to the petitioner from the date of entitlement of
benefit.

(iii) To issue any other order or direction which this Hon’ble
Tribunal may deem fit and proper in the circumstances of the
case.

(iv) To award the cost of the case”.

The petitioners have worked as Medical Officers in the Department
of Ayurvedic and Unani Services, Government of Uttarakhand. The
petitioners, Dr. Ishwari Prasad Sharma (Claim Petition NO. 31 (DB)
2015) and Dr. Prabhu Dutt Sharma (Claim Petition No. 32 (DB) 2015)
retired from the post of officiating Deputy Director on 28.02.2006
and 31.07.2007 respectively.

The State Government vide G.O. dated 08.03.2011 (Annexure: A 2)
introduced a scheme of “Assured Career Progression” (ACP) which
allowed three promotional pay scales after completion of 10, 18 and
26 years of service w.e.f. 01.01.2006.

The paragraph 5 on page No. 9 of the G.O. dated 08.03.2011, which
prescribes the procedure to sanction the promotional pay scale,

reads as under:-

“5—(1) facia WRI=EA @1 IgH=Ial & gl W faErR &) o
g ISP U 4 e wIfAT H9A &1 e fear S| |9
I HAE A eueT U9 ] ued BN |



(2) ®IHT FAN B DE-—<T U YT BIH dld Y@l R 49
g &) faar fear s |

(3) S¥a AaRAT & 3Fid Al W= &1 o™ |dfda fAgfaa
yiftrerY / wWedal AfSerR grRT faumr &1 wpifaT sad @)

HEfaal @ IER W Wiegd fear s |

In pursuance to the G.O. dated 08.03.2011, the respondent No.2
sent a proposal to the respondent NO.1 for granting the benefit of
the ACP scheme to various officers on 25.10.2011 (Annexure: A 1). In
this proposal names of both the petitioners were also included for
granting 3" Promotional pay scale w.e.f. 01.01.2006 as they had
completed 26 years of service.

Thereafter, a screening committee was constituted in accordance
with Para 5 of the G.O. dated 08.03.2011 which submitted its report
to respondent No.1 on 18.07.2012 (Annexure: A 4). The screening
committee in its report found both the petitioners eligible for the
benefit of ACP but referred the matter to the Government for
decision. The screening committee in paragraphs 41 and 42 of its

report recorded the following in respect of the petitioners:-

“41. Sf $¥a8 <@ Tl D1 01.01.2006 B A fachy wRI===
AT B yWE 994 Gfifa & 9R[E @ ) 999 9ffa g
10 auf &1 aiffe yfaficar ad 1996-—97 | 2005—06 &I 3@difdd
fear war| siftreier affe aRz wierl yftdes wr (Tea) 9
s o it & uad srmyfa gmifdra @) 9 1996-97 | 200203
a6 @ aiffe aRF gfafcal Wgaa wu 4@ oifea & 15 21 =94
gfifs  gRT ¥ faaR fear @ & s0 i & gl fachy
WA & ddg 7 afafa g far far o daa 9@ 2
aRF—yfaflcai Hgaa vd tea ®U @ faeh 1€ 3| gufy sfvreel
A $13 yfaga qea 78 21 s10 st g facha wwi==e @ fog
gE A B fdg gHv R faar 39 wad &1 w<fia fad o= @1
ST oY ey 2

42— 10 d0S10¥M™f &I 01.01.2006 HI NI A wWRI=—A IgH=
$T yxd 994 AfAfa & a9@ @ T | 999 9iifa gRr 10 9wt
@1 aiffe yfafReai avf 1996—97 | 200506 HI adfdd fHar AT
aftreier aiffe aRa e yfadesd w@r (Uee) 4 yswd &1 T



10.

2 ud srgfa ywfda 1 af 1997-98 | 2001-02 d@ @ arffs
a7 yfafical Hyaa wu 9 sifeéa @1 18 ¢ | 999 affa gr1 I8
faar fear T f& o i & gl fachy W= & 9dg o
gfifa g1 faR fear s @va 98 2| aRa —ufaficar wy9a vq
Udha wu 9 faehl 1€ 2| gufd sfear § o3 yfaga a2 a8 2|
o it g fachy wWiaaa @ fag g ot @ fag gavor w®

faar 2g WA & Wafa 5 o @ Ssgfa a1 o @ 17

Thereafter, vide G.O. dated 30.10.2012 (Annexure: A 3), the G.O.
dated 08.03.2011 was amended and the cut-off date to allow the
benefit under the ACP scheme was changed from 01.01.2006 (under
the G.O. of 08.03.2011) to 01.09.2008. The implication of this
amendment is that the persons who retired before 01.09.2008 were
no longer remained eligible for the benefit of the ACP scheme and
only those who are in service on/ after 01.09.2008, are eligible to
get the benefit from 01.09.2008.

The contention of the petitioners is that vide office order dated
11.07.2014 (Annexure: A 5), many persons who retired between
01.01.006 and 01.09.2008 were granted the benefit of the ACP
scheme with effect from 01.01.2006 on the basis of the report of
the Screening Committee dated 18.07.2012 and the petitioners were
left out. The petitioners have mentioned the names of Dr. Yatendra
Singh Malik, Dr. Ramesh Chandra Dimri, Dr. Girish Chandra Maithani
and Dr. Kamal Singh Rawat, who had retired between 2006-2008,
but they were granted the benefit of the ACP scheme vide office
order dated 11.07.2014 w.e.f. 01.01.2006 in spite of amendment in
the G.O. dated 08.03.2011 on 30.10.2012. The grievance of the
petitioners is that the benefit of the ACP scheme has been granted
to other similarly situated persons and, therefore, it is a
discriminatory act on the part of the respondents which is against
the law and the principles of natural justice.

The petitioners also submitted their representations on 20.04.2015
(Annexure: A 7) in which they had mainly raised the issue of granting
of the ACP benefit w.e.f. 01.01.2006 to persons who retired

between 2006-2008 and who are similarly situated. When



petitioners’ representation remained undisposed of, they filed the
present claim petitions. However, during the pendency of the claim
petitions, a letter was sent by the Joint Secretary of the Department
to the Director, Ayurvedic and Unani Services on 18.09.2015
(Annexure: A 8) that according to the G.O. dated 30.10.2012 (
Annexure: A 3), the benefit of the ACP cannot be given to the
petitioners from the date prior to 01.09.2008. The aforesaid letter

is reproduced below:-

“HEAT—2271 / XXXX/2015-108/2011 T.C.-1

Iy,
Ioive RE,
Hgad 4,
IR TS I |
Jar o

Praer,
IRdfed va YA d4al,
STRIETS |, Q8Ug |

AYY ¢d gy Rrer srgHm QENST: fadre 18 R,

2015

fara— <10 yqs Al ud w0 $¥Ead ywe i, dafga
Sufidere, IRdfe®d vd YA danl, Fewred, Scravs
IWGA &l A A W= Iga vl §F @
e 7 |

TEIqy,

Sugdd fawad U U3 H&AT —8519/3¢——38 /201516 /
arfero fei®d 26.08.2015 Ud UF GE&AT-8520 /3U—38 /201516 / 31feI0
fasTi® 26.08.2015 ®T G-aH TBI HIA BT S BN |

2—- Sdd > ey A we fea omar 2O wEew
J[EAT—313 / XXVII(7)40(1X)/2011 fesi®d 30.10.2012 & u¥dra faTis
01.09.2008 ¥ gd @I fafsr | godlodlo &1 @ srga=a = fear
SR | 37 39 W™ H {3l I8 ded &l QU g1 © 16 S0
gqacd TR U9 ST0 39 ydre i &I faAie 01.01.2006 4 el
faci wRi=as &1 amm T e 5 aear 2

Ha4 g

(o= Rig)
qgad gfuq”
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12.

13.

14.

15.

Respondent Nos. 1 and 2 have opposed the claim petitions and it
has been stated in their joint written statements that after the
amendment vide G.O. dated 30.10.2012, the scheme of ACP is
effective from 01.09.2008 and since the petitioners had retired
prior to 01.09.2008, they cannot be covered under the ACP scheme.
It has further been contended that other similarly situated persons,
who have been mentioned by the petitioners in the claim petitions,
have been sanctioned the benefit of the ACP scheme on 11.07.2014
in continuation of the G.O. dated 01.07.2013 (Annexure: A 3). The
representations of the petitioners dated 20.04.2015 (Annexure: A 7)
have been decided by the letter of the Government dated
18.09.2015 (Annexure: A 8).
The petitioners have also filed the rejoinder affidavits and same
averments have been made and elaborated in rejoinder affidavits
which were stated in the claim petitions.
We have heard learned counsel for the petitioners as well as learned
A.P.O. on behalf of the respondents and also perused the record.
Learned Counsel for the petitioners and learned A.P.O. in their
arguments have raised the same points which have been stated in
claim petitions and written statements.
After hearing both the parties and perusing the record, we find that
it would be appropriate to send back the matter to the respondent
No. 1 due to following reasons:-
(i) The Screening Committee had referred the matters of the
petitioners to respondent No. 1 on 18.07.2012 (Annexure:
A 4) for a decision. Learned A.P.O. could not bring on
record whether respondent No.1 decided the issue
referred by the Screening Committee in respect of the
petitioners and any order was passed by the respondent
No.1 in this regard.
(ii) Vide letter dated 18.09.2015 (Annexure: A 8), it has been
communicated by the Government to the Director,

Ayurvedic and Unani Services that the petitioners could not



(iii)

(v)

be granted the benefit of the ACP because after the
amendment in the scheme, the ACP came into force from
01.09.2008 and the petitioners had retired prior to
01.09.2008. In the cases in hand, the proposal for granting
the benefit of the ACP (including petitioners) was sent by
the Directorate to the Government on 25.10.11, the
Screening Committee was constituted and its report was
submitted to respondent No. 1 on 18.07.2012. Learned
A.P.O. could not explain that whether a right has accrued
during the intervening period from the date of G.O. dated
08.03.2011 to the date of amended G.O. dated 30.10.2012
and what would be the fate of pending matters between
the period of these two G.O.s.

Respondents could not show that out of the same list in
the report of the Screening Committee (dated 18.07.2012),
why some persons were granted benefit of the ACP by the
office order dated 11.07.2014 w.e.f. 01.01.2006 in spite of
the amendment in the ACP scheme on 30.10.2012 by
which the benefit could be given w.e.f. 01.09.2008 only.
Ld. A.P.O. could also not explain why vide office order
dated 11.07.2014, the benefit of the ACP scheme was also
granted to those persons who retired before 01.09.2008 in
spite of amendment in the ACP scheme on 30.10.2012.

The G.O. dated 01.07.2013 (Annexure: 3) provides that
“afe fedl s1ffe & ddag 4 a8 T2 d9A 4 omar @ &
Iqa fafyr 30 sragay, 2012 & SF ANARY f&d 8 A4,
2011 & &9 4 yd 3 Rafd & smemr wr voflodio &1 a4
wid fear o ga1 2 a9 PRl Bl geRigErfed Tl
foar AT |7 Respondents have not explained that how
the benefit of the ACP can be given w.e.f. 01.01.2006 on
the basis of the aforesaid clause of the G.O. dated
01.07.2013 on 11.07.2014.

Neither the written statement submitted by the

respondents nor Learned A.P.O. at the time of arguments



16.

explained as to how the similarly situated persons can be
given the ACP benefits w.e.f. 01.01.2006 leaving aside the
petitioners.
In view of above, the matter is sent back to respondent NO.1 to
decide the matter afresh in accordance with the Rules and also on
the basis of the observations made in this order.

ORDER

The matter is sent back to the Appointing/ Sanctioning Authority i.e.
respondent No.1 to consider the representations of the petitioners
in claim petition No. 31/ DB/2015 and No. 32/DB/2015 dated
20.04.2015 (Annexure: A 7) afresh in accordance with Rules,
Government Orders and also the observations made in this order
and pass a reasoned order within a period of three months from the
date of presentation of the copy of this order before respondent

No.1. No order as to costs.

The copy of the order may be placed on files of both the claim

petitions.
(RAM SINGH) (D.K.KOTIA)
VICE CHAIRMAN (J) VICE CHAIRMAN (A)

DATE: AUGUST 16, 2017
DEHRADUN

VM



