BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL

© N oo 0 A~

9.

BENCH AT NAINITAL

Present : Hon’ble Mr. Ram Singh

______ Vice Chairman (J)
&

Hon’ble Mr. D. K. Kotia

______ Vice Chairman (A)

CLAIM PETITION NO. 18/NB/DB/2015

Sunil Kumar, S/o Sri Bishan Lal, R/o C/o Sri Pratap Singh Garhiya,
Village- Majhiyakhet Bageshwar, District Bageshwar, presently posted
as Additional Assistant Engineer, Construction Division Peyjal Nigam,

Bageshwar.

................ Petitioner

VERSUS

Chief Engineer (H.Q.) Uttarakhand Peyjal Nigam Headquarters, 11,
Mohini Road, Dehradun.

Uttarakhand Peyjal Sansadhan Vikas Nirman Nigam, Head Office, 11
Mohini Road, Dehradun through its Managing Director.

State of Uttarakhand through Secretary Peyjal Sansadhan Vikas Evam

Nirman Nigam, Dehradun.

Sri Sanjay Kumar, S/o Sri Raghubir Singh,

Sri Pradeep Kumar, S/o Kashi Ram,

Sri Manvirendra Singh, S/o Sri Amar Singh.
Sri Sanjay Kumar, S/o Sri Sobha Ram,

Sri Piyush Dimri, S/o Sri Ganga Prasad Dimri,

Sri Rama Kant, S/o Sri Shiv Pujan Prasad,

10. Sri Vinod Prasad Raturi, S/o Sri Gunanand Raturi,



11. Sri Laxmi Chand Ramola, S/o Sri Puran Chand Ramola,

12. Sri Pramod Prasad, S/o Sri Anant Ram,

13.Sri Allah Diya, S/o Sri Maseeta Ali,

14. Sri Hem Chandra Belwal, S/o Sri J.K. Belwal,

15. Sri Shashipal Singh, S/o Sri Dal Chandra,

16. Sri Ajay Kumar Gurang, S/o Sri Tej Bahadur Gurang,

17. Sri Bishan Singh, S/o Sri Jeet Singh,

18. Sri Subhash Chandra Bhatt, S/o Sri Bhairav Dutt Bhatt,

19. Sri Ravindra Kumar, S/o Sri Chandrapal Singh,

20. Sri Lalit Gaur, S/o Sri Chandra Prakash Gaur,

21. Sri Mahendra Singh Manral, S/o Sri Kripal Singh Manral,

22.Sri Yatendra Singh Rawat, S/o Sri Bhopal Singh Rawat,

23.Sri Arvind Chandra Sundali, S/o Sri Rameshwar Prasad,

24. Sri Baldev Singh, S/o Sri Balbir Singh,

25. Sri Virendra Singh Rawat, S/o Sri Maharaj Singh Rawat,

26. Sri Deepak Kumar, S/o Sri Prem Chand,

27.Sri Prem Kumar, S/o Late Sri Deenanath,

28. Sri Rajeev Kumar, S/o Sri Ompal Sharma,

29. Sri Nand Kishore Sati, S/o Sri Bhola Dutt Sati,

30. Sri Harish Chandra Sharma, S/o Sri Devi Dutt Sharma,

31. Sri Kailash Chandra Nautiyal, S/o Sri Late Sri Gopal Krishna Nautiyal,
32. Sri Manoj Kumar Joshi, S/o Sri Harish Chandra Joshi,

33. Sri Mukesh Singh, S/o Sri Sohan Singh,

34. Sri Shailendra Singh Bhandari, S/o Sri Harendra Singh Bhandari,
35. Sri Bhupendra Singh, S/o Sri Kunwar Singh,

36. Sri Anuraj Agrawal, S/o Sri Om Prakash Gupta,

37.Sri Ambika Prasad Bhatt, S/o Sri Tota Ram Bhatt,

38. Sri Anup Singh Bhandari, S/o Sri Mahipal Singh Bhandari,

39. Sri Rajendra Prasad Budakoti, S/o Sri Kailash Chandra Budakaoti,
40. Sri Anil Kumar, S/o Sri Chandra Shekhar Shukla,



41. Sri Pramod Chandra Kothiyal, S/o Sri Bhagwati Prasad Kothiyal,
42.Sri Anand Singh, S/o Sri Hari Singh Bisht,

43. Sri Sushil Bahuguna, S/o Sri Kundan Lal,

44. Sri Neeraj Kumar Kapil, S/o Sri Sumer Chandra Sharma,
45. Sri Narendra Mohan Garkoti, S/o Sri Keshav Dutt Garkoti,
46. Sri Ravindra Singh Panwar, S/o Sri Chandan Singh Panwar,
47.Sri Mukesh Kumar, S/o Sri Hari Singh,

48. Sri Deepak Vattsa, S/o Sri D. K. Vattsa,

49. Sri Vinod Prasad Semwal, S/o Sri Ghananand Semwal,

50. Sri Balam Singh Negi, S/o Sri Khem Singh Negi,

51. Sri Bharat Singh Rawat, S/o Sri Manohar Singh Rawat,

52. Sri Dharmendra Prasad, S/o Late Sri Ishwari Dutt Kukreti,
53. Sri Ravindra Singh, S/o Sri Bachan Singh,

54. Sri Nitesh Kumar, S/o Sri Shankar Singh Yadav,

55. Sri Sanjay Kumar, S/o Sri Sita Ram,

56. Sri Satendra Kumar Gupta, S/o Sri Ravindra Kumar,

57.Sri Sandeep Kumar Nautiyal, S/o Sri Mangat Ram Nautiyal,
58. Sri Anil Juyal, S/o Sri Hari Prasad Juyal,

59. Sri Harish Prasad, S/o Sri Bharat Ram,

60. Sri Santosh Kumar, S/o Sri Fakeer Chandra Panwar,

61. Sri Anant Kumar Badula, S/o Sri B. K. Badula,

62. Sri Mohd. Parvez, S/o Sri Mohd. Imran,

63. Sri Jagdish Singh, S/o Sri Gajendra Singh,

64. Sri Pradeep Singh, S/o Sri Raghuvir Singh Bhandari,

65. Sri Jitendra Kumar Suyal, S/o Sri Naval Kishore Suyal,

66. Sri Bhajan Singh, S/o Sri Darban Singh,

67.Sri Arvind Kumar, S/o Sri Sukendra Pal Singh,

68. Sri Bhushan Singh, S/o Sri Prasadi Singh,

69. Sri Ashok Kumar, S/o Sri Ram Nath Sharma,

70. Sri Ravindra Singh, S/o Sri Raipal Singh,



71.Sri Yashbir Malla, S/o Sri Amar Bahadur Malla,

72.Sri Azad Singh, S/o Sri Prem Singh,

73.Sri Ram Kumar, S/o Sri Rishipal Singh,

74. Sri Rajvir Singh Rana, S/o Sri Lakhan Singh Rana,

75. Sri Radhey Shyam Singh, S/o Sri Jaswant Singh,

76. Sri Raj Mohan Lal Gupta, S/o Sri Jagmohan Lal Gupta,
77.Sri Mustag Alam, S/o Sri Zahiduddin,

78. Sri Kamal Kishore, S/o Sri Mohan Singh,

79. Sri Irshad Hasan, S/o Sri Iliyas Hasan,

80. Sri Wahid Hussain, S/o Sri Nizamuddin,

81. Sri Tripan Singh Bhandari, S/o Sri Khushal Singh Bhandari,
82. Sri Mohd. Amzad Khan, S/o Sri Babu Hasan

All posted as Additional Assistant Engineers and through Chief Engineer
(H.Q.), Uttarakhand Pey Jal Nigam Head Quarter, 11, Mohini Road,

Dehradun.

........... Respondents

Present : Sri Rakesh Thapliyal, Senior Counsel &
Sri Xitij Kaushik,
for the petitioner.

Sri V. P. Devrani, A.P.O.
for the respondent No. 3.

Sri B.P. Nautiyal, Senior Advocate, Assisted by Sri
Manokam Nautiyal & Sri Pooran Singh Rawat, Counsel
for the respondents No. 1 & 2.

Sri Alok Mehra, Ld. Counsel
for the respondents No. 15, 18, 19, 22, 29, 33, 39, 51,
53, 58, 63, 64, 66, 68, 69, 72, 73, 76, 79 & 82.

Sri M.C. Pant, Ld. Counsel

for the respondents No. 7, 9, 10, 12, 16, 17, 20, 21, 23,
24, 25, 30, 31, 32, 34, 35, 36, 41, 50, 57, 70, 74, 75 &
78.

None for the other private respondents.



JUDGMENT

DATED: OCTOBER 10, 2017

(HON’BLE MR. D. K. KOTIA, VICE CHAIRMAN (A)

1.

The petitioner has filed the present claim petition for seeking

the following relief:

2.

2.1

“li) to quash the impugned order dated 3-11-2014 passed by
respondent no.1 rejecting the representation/objection of the
petitioner against the tentative seniority list issued by
respondents on 14-9-2010 and subsequent Final Seniority List
(November 2014) of Junior Engineer Civil issued vide office

memorandum dated 28-11-2014 by the respondent.

(ii) To direct the respondents to determine the seniority of Junior
Engineers strictly as per rule 23 of UP Jal Nigam Subordinate

Engineering Services Rules, 1978.

(iii) To pass any other relief, order or direction, which this Hon’ble
Tribunal deem fit and proper in the facts and circumstances of

the case.
(iv) Award the cost of the petition to the petitioner.”
The brief facts of the case are as under:

The state respondents issued an advertisement for

recruitment of Junior Engineers (Civil) in the year 2004.

2.2

In pursuant to the said advertisement, the selection took

place after the written test and interview (for which Punjab University

was engaged) and a merit list was prepared on the basis of total

marks in the written test and interview.



2.3 The State respondents, thereafter, issued an appointment
letter on 13.05.2005 (Annexure: A3) in which names of the petitioner

and some other selected persons were included.

2.4 In pursuant to the same advertisement/selection, the
respondents issued further appointment letters on 27.06.2005,
09.08.2005, 27.09.2005 and 16.12.2005 to remaining persons who
were also available in the single merit list prepared for the

recruitment of Junior Engineers (Civil).

2.5 Thus, 5 appointment letters were issued on different dates
for one selection made in pursuant to the advertisement issued in

2004 and selection made in 2005.

2.6 A tentative seniority list of Junior Engineers (Civil) was
issued on 06.08.2010 (Annexure: A4) in which the petitioner was
shown at serial number 140 and the persons who were appointed by
the subsequent appointment letters (on 27.06.2005, 09.08.2005,
27.09.2005 and 16.12.2005) were shown below the petitioner.

2.7 Thereafter, another tentative seniority list was issued on
14.09.2010 (Annexure: A5) wherein the petitioner was placed at serial
no. 226. The said tentative seniority list was made as per the merit list
based on the total marks of written test and interview prepared by
the Punjab University which was engaged for the recruitment. In this
tentative seniority list dated 14.09.2010, all five appointment orders
(issued on 13.05.2005, 27.06.2005, 09.08.2005, 27.09.2005 and
16.12.2005) were combined and the seniority of all the recruited
Junior Engineers (Civil) was arranged in order of merit prepared by
the Punjab University taking recruitment as one selection based on

common advertisement/written test/interview.

2.8 The petitioner submitted objections against the tentative

seniority list dated 14.09.2010 on 17.01.2014 (Annexure: A6) on the



ground that the seniority of Junior Engineers (Civil) should be fixed on
the basis of the date of appointment letter. As the appointment letter
in which name of the petitioner is included is dated 13.05.2005 falling
in the 2004-05 recruitment year and other JEs were appointed later
(in June, August, September and December, 2005) and, therefore, the
petitioner should have been placed above the private respondents

who were appointed at a later date in the 2005-06 recruitment year.

2.9 Thereafter, the objections filed by the petitioner on
17.01.2014 were decided by the respondent No. 1 and the same was
rejected vide letter dated 03.11.2014 (Annexure: Al).

2.10 The petitioner was not satisfied by the rejection of his
objections by the respondent No. 1 on 03.11.2014 (Annexure: Al). He

again submitted a representation on 21.11.2014 (Annexure: A8).

2.11 The respondent No. 1 by the Office Memorandum dated
28.11.2014 issued the final seniority list (Annexure: A2) after
considering all the objections against the tentative seniority list dated

14.09.2014.

2.12 The petitioner also submitted a representation on
05.01.2015 (Annexure: A8) against the final seniority list dated
28.11.2014.

2.13 As the petitioner is not satisfied by the rejection of his
objections dated 03.11.2014 (Annexure: A1) and the final seniority list
dated 28.11.2014 (Annexure: A2), the petitioner has filed this claim

petition seeking the relief mentioned in paragraph 1 of this order.

3. The petitioner has challenged the final seniority list dated

28.11.2014 mainly on the following grounds:-

3.1 According to the Rule 23 of the U.P. Jal Nigam Sub-ordinate

Engineering Service Rules, 1978 (hereinafter referred as the Service



Rules of 1978), the seniority list is to be determined from the date of

appointment. Rule 23 of the Service Rules of 1978 reads as under:

SN YW olel T arefi=eer Sfei=or |ar fawraetl, 1978

LS|

“23. (1) 39 fafm ¥ o Suafa & Ry war @ fos o
4 el oo & ug R Yaa afddal o Rsedr Fufta Fyfad
& fodi® @ AR iR W&l < a1 3ftre afad U B fedid @
fgad 6 o, @81 9 B9 & FJAR R STo M
Al gl 5 X T 8 AU bl SR |

The contention of the petitioner is that the Rule 23 of the Service
Rules of 1978 governs the field for determination of seniority and
placing of the persons who were appointed on later dates by different
appointment letters (dated 27.06.2005, 09.08.2005, 27.09.2005 and
16.12.2005) above the petitioner in the final seniority list dated
28.11.2014 is in complete violation of Rule 23 of the Service Rules of

1978.

3.2 The Uttarakhand “Pey Jal Sansthan Sansadhan Vikas Avem
Nirman Nigam” framed new service rules in 2011 which came into
force with effect from 24™ June, 2011. It has also been contended by
the petitioner that according to the Service Rules of 2011 also persons
appointed on a subsequent date cannot be placed above the

petitioner in the seniority list.

33 The Government of Uttarakhand has also framed the
Uttarakhand Government Servant Seniority Rules, 2002 (hereinafter
referred as the Seniority Rules of 2002). The petitioner has
contended that though the Seniority Rules of 2002 are not applicable
but even then according to Rule 5 of the Seniority Rules of 2002 also,

the private respondents cannot be placed above the petitioner in the



final seniority list dated 28.11.2014. Rule 5 of the Seniority Rules of

2002 reads as under:

“5. Where according to the service rules appointments
are to be made only by the direct recruitment the
seniority inter se of the persons appointed on the result
of any one selection, shall be the same as it is shown in
the merit list prepared by the Commission or the
Committee, as the case may be:

Provided that a candidate recruited directly may lose
his seniority, if he fails to join without valid reasons
when vacancy is offered to him, the decision of the
appointing authority as to the validity of reasons, shall
be final.

Provided further that persons appointed on the
result of a subsequent selection shall be junior to the
persons appointed on the result of a previous selection.

Explanation................

The contention of the petitioner is that the petitioner
joined at earlier point of time compared to the private respondents
who were appointed by the subsequent appointment orders and
joined later and, therefore, according to rule 5 of the Seniority Rules
of 2002, the petitioner should have been placed above the private

respondents in the seniority list.

3.4 The petitioner has also contended that the state
respondents issued the tentative seniority list on 14.09.2010 inviting
objections upto 15.10.2010. The seniority was to be determined
according to the provisions of Rule 23 of the Service Rules of 1978.
For determining the seniority of Junior Engineers (Civil), the Service
Rules of 2011 did not exist in 2010 when the tentative seniority list

was issued.

3.5 It has also been contended by the petitioner that as per his

appointment letter dated 13.05.2005, he was appointed in the
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recruitment year 2004-05 (01.07.2004 to 30.06.2005) and the private
respondents were appointed in the recruitment year 2005-06
(01.07.2005 to 30.06.2006). In view of this, the petitioner should have

been placed above the private respondents in the seniority list.

4.1 Respondents No. 1 and 2 have opposed the claim petition and
stated in their joint written statement (which has been adopted by the
respondent no. 3) that the Uttarakhand Peyjal Nigam made direct
recruitment of Junior Engineers (Civil) in 2005 and the selection
committee prepared the merit list and on the basis of the merit list,
the Junior Engineers (Civil) were appointed as per requirement of the
department and sanction given by the Government at various points
of time in 2005 and 2006. On the basis of the total marks obtained by
the candidates in the merit list, the department has issued the final
seniority list and name of the petitioner has been rightly shown at

serial number 226 in accordance with the merit list.

4.2 Respondents No. 1 and 2 have also contended that by office
memorandum dated 18.01.1999, Rule 23-% was added to the U.P. Jal
Nigam Sub-ordinate Engineering Service Rules, 1978 after the
resolution of the Board of directors and after the approval of the
Government (Annexure: CA-1). The initial paragraph of the said OM

reads as under:-

“TI BT SN YSIT olel 19 6— X0 UaTd |1
AGTS, |

GET 137 /U—1 /el 99 3FUTeT /35 /129 / 28 faTien 18.01.
99

/ /@R §a/ /
SR YSY INH B WG SeH T & IS
405 /q—2—-1992, fET1H 01.05.92 & ERT WM SR TSI B
AAGG SeMl/TREE & Hadl W OAR] War HEateal |
RSN & YA Sl ek U el FH H o SR g oI
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[, e wusd @1 127 df 45, S faid 19.03.98 Bl 8%
ff & AT F-T 1271901 W IR U Sl M Afgean
(AT Ry IRET) a1 fRHaetl— 1978 & fafm—23 @
AN 23—& 3MIad by W B URamg UING fowar Tm o for
R R, TR 96N, SR Yy AR b UF 9=l
2855/9—9-98—71%1 /99 A6 24101998 BRI ¥MA I
JAIET UM B fadr AT §| o Sad fAFREEel @
fafram—23 & ot faftaw 23— MR Ser o 2

4.3 It has further been contended by the respondents No. 1 and 2

that the seniority of the Junior Engineers (Civil) has been fixed
according to Rule 23-®" of the Service Rules of 1978. The relevant

part of Rule 23-®" reads as under:-

“23-% (1) g8 A foid 24.10.98 ¥ Yged BT, @1 &9
ff & yd fafam—23 ® v T wifdem= oy w9 9o |

(2 & fafeM s@9 q@ ¥ W fafem a1 &4
fafrzaaelt & fodl @ & ufded 89 g W
BT |

(3) < a9 & favg a1 w4 # $13 ufdad 9 9 &
ga fofrem & wyea Aifere fgfaa “ad” qenr dve
A BT A qEl B S Saik UeW WRHN Had
RS FRHEe—1991 & FIw—4 ¥ &7 8 B |

Ale—1 39 Ry % Rsar o9 dadd A 9df grr Frgfaaan &
o |

T8l WAl MEHEell & FfAR Ryl dad el il
ENT @I S 81 98l (6l U o & uRuAREsy gfad 6
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T Il & WER  odl g8l 8NN O 939 afd gR
IR @1 T Irgar g # e w2

gfdeyr I8 & & g wat far T o anweft s
Sl @ qedT 7, Afe T Rad 9g &1 S W by oM
R 98 AR RO & 497 BRMR I8 ) H [dha g
g, BRUI @ ffm=rar & W A fgfed wlReR) @
fafrea afxm g

FUR fee Ig & & ggardad 9g9 & IRIHEHY
e {6y T fed qdadl o & URUM Wwy gad fhy

T fdadl § ofas @ |

4.4 Respondents No. 1 and 2 have further submitted that Rule 23-

‘D’ has been added to the Service Rules of 1978 with effect from
24.10.1998. It has also been made clear in Rule 23-®" (1) that “Jg
fafRr &b 24.10.1998 | Uged &I TN 39 oY & qd fafgw—23 o
fbd T Ifde @] M SR | The contention of respondents No.1

and 2, therefore, is that Rule 23 was applicable before 24.10.1998 and
from 24.10.1998, Rule 23-® has come into force. The direct
recruitment of Junior Engineers (Civill was made in 2005 and,
therefore, for determining the seniority, Rule 23-®" (and not Rule-23)
of the Service Rules of 1978 is applicable. The respondents No. 1 and 2
have stated that the claim petition has been filed by concealing the
Rule 23-®" by the petitioner which had come into force w.e.f.

24.10.1998.

4.5 Respondents No. 1 and 2 have, therefore, contended that
according to Note-1 to Rule 23-® where appointments are to be

made only by the direct recruitment the seniority inter se of the
persons appointed on the result of any one selection, shall be the

same as it is shown in the merit list prepared by the Selection
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Committee. The seniority list of JEs (Civil) dated 28.11.2014 has been
prepared as per Note-1 to the Rule 23-'®’ of the Service Rules of 1978

in accordance with the merit list prepared by the Selection Committee.

5. Private respondents No. 36 who has also been authorized
by 23 other private respondents has filed the written statement and
the claim petition has been opposed mainly on the grounds that more
meritorious candidates must be kept above less meritorious
candidates; delay in issuing appointment letters by the state
respondents to private respondents cannot adversely affect their
seniority which must be based on the merit list prepared by the
Selection Committee for one selection; Rule 23 of the Service Rules of
1978 is in violation of Article 14 of the Constitution as it amounts to
alteration of merit which had been prepared by the Selection
Committee; dates of appointment cannot be a ground to discriminate
among persons recruited through the same selection and the single
merit list; the recruitment year interpreted by the petitioner cannot
be accepted as the same is not tenable in the eyes of law; the
selection against vacancies and dates of appointment orders relate
back to the merit list; the petition is not maintainable for non-joinder
of necessary parties; the petitioner has also been benefited by the
same seniority list (by way of promotion) which the petitioner is now
challenging and it is not permissible in the eye of law; the rule
position as highlighted by the petitioner is totally misleading; and the
petitioner has suppressed the material documents and facts from the

Tribunal by not annexing his promotion order of 2011.

6. Private respondents No. 22 who has also been authorized
by 19 other private respondents has filed the written statement and
the claim petition has been opposed mainly on the ground that the
Service Rules of 1978 were amended in 1999 w.e.f. 24.10.1998.
According to the amended Service Rules of 1978, where

appointments are to be made only by the direct recruitment, the
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seniority inter se of the persons appointed on the result of any one
selection shall be the same as it is shown in the merit list prepared by
the Selection Committee. The department has prepared and finalized
the seniority list dated 28.11.2014 as per the merit list of Junior
Engineers pursuant to the selection held in the year 2005. The
respondents have also stated that the amendment in the Service
Rules of 1978 in the year 1999 which is a material fact was concealed
by the petitioner in the claim petition. The respondents have also
contended that the Service Rules of 2011 are not applicable as these
rules came into force w.e.f. 24.06.2011. The respondents have also
submitted that the amended Service Rules of 1978 in 1999 by which
Rule 23-®" was added to the original Service Rules of 1978 are
parameteria with the Seniority Rules of 2002. The Note-1 to Rule 23-
‘%' added to the Service Rules of 1978 in 1999 (quoted in paragraph
4.3 of this order) is parameteria with the Rule 5 of the Seniority Rules

of 2005 (quoted in paragraph 3.3. of this order).

7. There are in all 79 private respondents. 44 private
respondents have filed the written statement. In spite of service and
sufficient opportunity, remaining 35 private respondents did not file

any written statement.

8. The petitioner has filed three rejoinder affidavits against
three written statements filed by the respondents and the same
averments have been reiterated and elaborated in these rejoinder
affidavits which were stated in the claim petition. The petitioner has

emphasized on the following points in his rejoinder affidavits:-

(i) The appointment order of the petitioner has been issued in
the recruitment year 2004-05 and the appointment orders of
the private respondents have been issued in the recruitment
year 2005-06. Therefore, the inter se seniority of persons

appointed by different appointment orders can only be



(iii)

(v)

15

determined from the date of their substantive appointment

and not in accordance with the merit list.

The merit list prepared by the Punjab University (recruitment
agency) after conclusion of the selection process cannot be
taken into consideration for the purpose of seniority list as is
evident from the fact that at the bottom of the merit list it is
mentioned that the merit list is provisional and is subject to

the final decision of the department.

The seniority list can be prepared on the basis of the merit
list only when there is a single appointment order. Since the
different appointment orders were issued on different dates,
the inter se seniority cannot be decided on the basis of the

merit list.

Rule 23-®" of the Service Rules of 1978 (quoted in paragraph
4.3 of this order) and the Rule 5 of the Seniority rules of 2002
(quoted in paragraph no. 3.3. of this order) are identical and
the correct interpretation of Rule 5 of the Seniority Rules of
2002 is that the merit list cannot be the basis to determine
the seniority when a person is appointed by a subsequent
appointment order. Otherwise, it would mean to provide
seniority from a retrospective date when the person had

neither been appointed nor he had joined.

The petitioner has pointed out at the following proviso of

Rule 5 of the Seniority Rules of 2002:-

“Provided that a candidate recruited directly may lose
his seniority, if he fails to join without valid reasons
when vacancy is offered to him, the decision of the
appointing authority as to the validity of reasons, shall

be final.”
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The contention of the petitioner is that the correct interpretation of
Rule 5 and its proviso is that for determination of seniority the
appointment and joining are the main deciding factors and, therefore,
seniority can be based upon merit, only if the persons are appointed

by single appointing order.

9. On the direction of the Tribunal, the respondents No. 1 and
2 have also filed the original merit list (showing marks in written
test, marks in interview and total marks) prepared by the Punjab

University of Junior Engineers (Civil) selected for the appointment.

10. Respondents No. 1 and 2 have also filed a supplementary
written statement in which it is certified by the Annexures SA-1 and
SA-2 that the seniority list of Junior Engineers (Civil) has been finalized
after considering and disposing of all the objections received against

the tentative seniority list.
11. We have heard all the parties and perused all the record.

12. Before discussing the rival contentions of the parties, it
would be appropriate to ascertain the “Rule Position” which governs
the determination of the seniority of the Junior Engineers (Civil) who

were recruited and selected for appointment in 2005.

12.1 It is admitted to all the parties that the Service Rules of
1978 are the relevant rules for the recruitment of Junior Engineers
(Civil). It is also admitted to all the parties that the appointment on
the post of Junior Engineers (Civil) is made only by the direct
recruitment. It is also admitted to all the parties that the selection of
the petitioner and private respondents was done by one selection in

the year 2005 in accordance with rules.

12.2 There is difference among the parties regarding relevant
rules for the determination of inter se seniority of the persons

appointed on the result of any one selection.
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12.3 The petitioner in the claim petition has contended that the
inter se seniority of Junior Engineers selected in 2005 is to be
governed by Rule 23 of the Service Rules of 1978. Respondents have
contended that Rule 23 of the Service Rules of 1978 is not applicable
for determination of inter se seniority of Junior Engineers (Civil)
selected in 2005. Respondents have pointed out that a new rule
namely Rule 23- ‘®@" was added to the Service Rules of 1978 in 1999
and the inter se seniority of JEs appointed in 2005 is to be governed
by the Rule 23- ‘@ of the Service Rules of 1978. Rule 23 has been
quoted in paragraph 3.1 of this order. Rule 23- ‘& has also been
qguoted in paragraphs 4.2 and 4.3 of this order. After careful
examination of description of Rule 23 and Rule 23- @’ in the said
paragraphs, it is crystal clear that Rule 23 ceases to exist from
24.10.1998. Rule 23 is applicable for the period before the date of
24.10.1998. From 24.10.1998, Rule 23- &' replaces rule 23. The Rule

23-'®" (1) is reproduced again which reads as under:-

23— (1) a8 fAFEH A6 241098 & U9 BN, AT T4
fafdr & g4 fafm—23 # f6y T wifde™ @r] 99 g |-

Thus, we are of the view that Rule 23 of the Service rules of 1978 is
not applicable and the Rule 23—'% of the Service Rules of 1978 is

applicable in the case in hand.

12.4 Government of Uttarakhand has also framed the Seniority
Rules of 2002 and Rule 5 of the said rules is relevant in the present
case. Note-1 to the Rule 23—®" of the Service Rules of 1978 (quoted
in paragraph 4.3 of this order) and Rule 5 of the Seniority Rules of

2002 (quoted in paragraph 3.3. of this order) are identical. The fact

that these rules are exactly same is admitted to all the parties.
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12.5 It is also pertinent to note here that the “SciNidd SRIGIC

AqarE faerd td fmior MY adopted the service rules of Uttar

Pradesh Jal Nigam (till separate rules are framed by the Uttaranchal

Nigam). The OM dated 24.07.2006 is reproduced below:

“IRTEIAT Yol A fdarg ug fEior s

YU BIAC: 11— AIEHl TS, TeIgT— 248001
UFid: 2838 /9IS doh faeT® 24 /07 /06

CIRIRR S

g gRI WK fhar Wl & o SNk uged e,

(&N

e AU &I JMgd YUH d8d Qi 07.02.2004 & YRTG G

17 # SaRIEd Yaoid v H a1 fafemmaed dar FEr s o
Ul SR Yo Sl M # yaferd fafrgamaed dar FHior ugha
B ded WY W JUET AT WG D g H HfeRad ydTa
qUSel gRT SgAfed fhar |

"SR WINTd (I @ T8 & SR A H fddr ol
AT & oY g war vl @l [ e gem 71 g I
Ugeiel i H BRRA SHAIRAl @ JaT I el 8 Sl Sk Uadl
el M o BRRG Sl 3 ©, I 99 a6 Sakiad ygald
@ {0 gord War vl @1 fafrgd T8 81 Ol §, 99 do Iak Je
S M q R sl @ foy yEfod war f[gEeri @
JRE WAl R YR H FRIAEl @ O W@ T, 39l UK
fFHior Il & FHEA B W SR Ue¥ Sl (R H yaferd fawiig
|l & AR HRIETE! & o REl 8 |

Iad (07T vd IS Sild Bl O dlell driaiRa & gl
i /<o fag & vd ff= yawon # o] e Frgwmaferdt / et
P e T4 U Fraedl B B RN fHaT ST j@ 2| 39
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Ty H foodl M gaR @1 Fifd s gl i 519 T IRiad
yaoiel M @ forg gy a1 wat &t fafem w8 &1 orar 99 d@
SR TY wd frm d o affEl @ fon wefem @
fafrrmaferat &1 ARy &

(Momo )
gew faeere”

12.6 The Nigam has framed the “Uttarakhand Peyjal
Sansadhan Vikas Evam Nirman Nigam Subordinate Engineering
Service Regulations, 2011” which have come into force w.e.f.
24.06.2011. The petitioner as well as private respondents have been
appointed as Junior Engineers in 2005 under the Service Rules of 1978
and the tentative seniority list was issued in 2010 and, therefore, the

said Rules of 2011 are not applicable in the case in hand.

13. Learned counsel for the petitioner has mainly argued on
the same lines which have been stated in paragraphs 3.1 to 3.5 and
paragraph 8 of this order. Learned counsels for the respondents have
refuted the arguments of learned counsel for the petitioner on the
same lines which have been stated in paragraphs 4.1 to 4.5,

paragraph 5 and paragraph 6 of this order.

14.1 Learned counsel for the petitioner in the pleadings has
relied on Rule 23 of the Service Rules of 1978 which has been quoted
in paragraph 3.1 of this order. It will be pertinent to quote the

paragraph 4.14(A) of the claim petition which reads as under:

“ 14. That the order rejecting the objection of the petitioner
are unsustainable on the following aspects:-

A) UP Jal Nigam Subordinate Engineering Service Rules,
1978, governs the field for determination of seniority
which clearly provides that the seniority has to be
determined from the date of appointment however two
or more candidates are appointed on the same date
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their seniority will be determined as per the
recommended list and therefore in view of this placing
the persons who were appointed on a later date above
to the petitioner who was appointed at earlier point of
time is clearly in complete violation of Rule 23 of UP Jal
Nigam Subordinate Engineering Service Rules, 1978.”

Similarly, in paragraph 18 of the claim petition, the petitioner has
again emphasized that for the purpose of determination of
seniority, Rule 23 of the Service Rules of 1978 was to be applied
over any other rule. The paragraph 4.18 of the claim petition

reads as under:

“18. That it is submitted here that for the purpose of
controversy it is relevant to state here that for
determination of seniority of the Junior Engineers the
respondents issued tentative seniority list on 14-9-2010
inviting objections upto 15-10-2010, means the
seniority was to be determined according to the
provisions provided by Rule 23 of Uttar Pradesh Jal
Nigam Subordinate Engineering Service Rules 1978.
Therefore for determining and deciding the seniority of
Junior Engineers neither the Uttaranchal Government
Servants Seniority Rules 2002 was applicable nor
Uttarakhnad Peyjal Sansadhan Vikas Ewam Nirman
Nigam Subordinate Engineering Service Rules 2011 was
framed or enforced.”

In the Relief Sought, in Relief (ii), the petitioner has prayed “To direct
the respondents to determine the seniority of Junior Engineers strictly
as per rule 23 of U.P. Jal Nigam Subordinate Engineering Services

Rules, 1978.”

14.2 Respondents have refuted above contention of the
petitioner and they have pointed out that a new rule namely Rule
23—-%  was added to the Service Rules of 1978 in 1999. 23-&
replaces Rule 23 w.e.f. 24.10.1998 and, therefore, the seniority was
to be decided as per Rule 23—-'% and not as per Rule 23 of the Service

Rules of 1978.
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14.3 Rule position for the purpose of determination of seniority
has been examined in detail in paragraphs 12.1 to 12.6 of this order
and we have held that Rule 23 of the Service Rules of 1978 is not
applicable and the Rule 23—'%" of the Service Rules is applicable in the

case in hand.

14.4 In view of above, the contention of the petitioner that the
seniority was to be decided in accordance with Rule 23 of the Service
Rules of 1978 is totally wrong and the same cannot be accepted. The
prayer (ii) in Relief Sought by the petitioner which has been stated at
the end of paragraph 14.1 above is misconceived and it not worth

considering at all.

15.1 The seniority in the case in hand is governed by the Rule
23—'%"  of the Service Rules of 1978 and as we have shown earlier
(and which is admitted to all the parties), the Rule 23—%" is identical

to the Rule 5 of the Seniority Rules of 2002.

15.2 It would be worthwhile to look at this rule again at this

stage which reads as under:

“5. Where according to the service rules appointments
are to be made only by the direct recruitment the
seniority inter se of the persons appointed on the result
of any one selection, shall be the same as it is shown in
the merit list prepared by the Commission or the
Committee, as the case may be:

Provided that a candidate recruited directly may lose
his seniority, if he fails to join without valid reasons
when vacancy is offered to him, the decision of the
appointing authority as to the validity of reasons, shall
be final.

Provided further that persons appointed on the
result of a subsequent selection shall be junior to the
persons appointed on the result of a previous selection.

Explanation................
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16. Learned counsel for the petitioner has argued that the inter
se seniority of persons appointed by different appointment orders can
only be determined from the dates of their appointment orders. Since
the petitioner has been appointed by the appointment order dated
13-05-2005 and the private respondents have been appointed by the
appointment orders of the subsequent dates, the petitioner should be
placed above the private respondents. It is difficult to agree with this
contention of the learned counsel for the petitioner. Rule 23— of
the Service Rules of 1978 (or Rule 5 of the Seniority Rules of 2002)
clearly provides that when the appointments are made only by the
direct recruitment under the service rules, the inter se seniority of the
persons appointed on the result of any one selection shall be as per
the merit list of the selection. In the case in hand, the Junior Engineers
are appointed only by the direct recruitment as provided under the
Service Rules of 1978. The appointments are related to one selection
made in 2005. There is only one merit list of the petitioner and the
private respondents. In the light of this position of the rules and facts,
the seniority list has been rightly fixed on the basis of the merit list.
The issuance of appointment letters on various dates and joining on
different dates are not at all relevant for the purpose of
determination of seniority. The seniority is to be determined on the
basis of the rule and Rule 23-%" (or Rule 5) does not recognize the
dates of appointment orders. The rule prescribes only the merit list

for the purpose of determination of inter se seniority.

17. Learned counsel for the petitioner has also argued that the
appointment order of the petitioner has been issued in the
recruitment year 2004-05 and the appointment orders of the private
respondents have been issued in the recruitment year 2005-06 and,
therefore, the petitioner should be placed above the private
respondents in the seniority list. The rule position again does not

support this argument. There is no condition in the rule to
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differentiate selected persons on the basis of the issuance of
appointment orders in different recruitment years for the purpose of
seniority. The emphasis of relevant rule is on the merit list rather than
the timing or the recruitment year of the appointment orders. When
the only source of recruitment is direct recruitment then in any one
selection, the sole basis to determine the seniority is the merit list.
One or more appointment orders may be issued at different points of
time as per the need and requirement of the department but the
basis of determining the inter se seniority shall be the merit list only.
Offer of the appointment given by the department to a person who
has been recruited on the result of any one selection at a later date
and then to fix his seniority on the basis of the date of issue of the
appointment letter and not on the basis of the merit list will not only
be unfair and arbitrary but also be in violation of Article 14 of the

Constitution.

18. The petitioner has pointed out at the following proviso of Rule

5 of the Seniority Rules of 2002:-

“Provided that a candidate recruited directly may lose
his seniority, if he fails to join without valid reasons
when vacancy is offered to him, the decision of the
appointing authority as to the validity of reasons, shall

be final.”

The contention of the petitioner is that the correct interpretation of
Rule 5 and its proviso is that for determination of seniority the
appointment and joining are the main deciding factors and, therefore,
seniority can be based upon merit, only if the persons are appointed
by single appointing order. We have carefully examined the rule and
also its proviso. The rule or its proviso no where directly or indirectly
provides that there should be a single appointment order and only

then the basis of the seniority will be the merit list. Had there been
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any intention of rule framers for the issuance of single appointment

order only, that would have found place in the rule.

19. It would be pertinent to mention here that the fact and
rules in the present case are related to the appointment only by the
direct recruitment. In the case in hand, the issue of seniority is
between the direct recruits and the direct recruits appointed on the
result of one selection. The rule in such case recognizes only the
merit list to determine the inter se seniority. It is not possible to add
or subtract anything to the rule/ intrapolate or extrapolate the rule

which will make it a different rule.

20. Learned counsel for the petitioner has also submitted that
the merit list prepared by the Punjab University mentions at the
bottom of it that the merit list is provisional and is subject to the final
decision of the department. The department has issued appointment
letters on the basis of the merit list and the department has also
issued the seniority list on the basis of this merit list and, therefore,
this submission is of no significance. Learned counsel for the
petitioner has also submitted a sheet in which some candidates who
have secured equal marks (total) and argued that the merit list (and
consequently the seniority list) has not been prepared as per rules.
This submission is neither a part of pleadings nor any relief has been

sought for it and, therefore, we would not like to go further into this.

21. Learned counsel for the petitioner has also referred the case
Pawan Pratap Singh and others vs. Reevan Singh and Others (2011)3
SCC, 267. We have carefully gone through this judgment of the
Hon’ble Supreme Court. In the said referred case, the dispute was
related to the direct recruitment in two separate selections. One
selection which was initiated by the Uttar Pradesh Public Service
Commission in 1987 was completed in 1994 and appointments were

given to the selected candidates in 1994. Another selection was
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initiated by the Uttar Pradesh Subordinate Services Selection
Commission in 1990 and was completed in 1991 and appointments
were given to the selected candidates in 1994. Thus, there were two
selections. The dispute was related to the seniority as to the
candidates of which selection would be treated senior--whether
candidates of 1994 appointment, the selection process of which
started in 1987 or the candidates of 1991 appointment, the selection
process of which started in 1990. The facts and circumstances of the
referred case were entirely different compared to the case in hand.
The referred case is not applicable in the present case and is of no

help to the petitioner.

22. For the reasons stated above, the claim petition is devoid of

merit and the same is liable to be dismissed.
ORDER

The petition is hereby dismissed. The interim order granted

on 26.04.2017 is hereby vacated. No order as to costs.

(RAM SINGH) (D.K.KOTIA)
VICE CHAIRMAN (J) VICE CHAIRMAN (A)

DATE: OCTOBER 10, 2017
NAINITAL
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