BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
AT NAINITAL

Present: Hon’ble Mr. Ram Singh

...... Vice Chairman (J)

------- Vice Chairman (A)

CLAIM PETITION NO. 28/NB/DB/2015

Mohd. Anees Miya Ansari, S/o Sri Igbal Hussain, presently posted as Urdu
Translator/Junior Clerk, P.S. Kotwali Kichha, Udham Singh Nagar.
......... Petitioner

VERSUS

1.State of Uttarakhand through Secretary, Home, Dehradun.
2.Director General of Police, Uttarakhand, Dehradun.
3.Additional Director General of Police, Administration, Police Headquarters
Uttarakhand Police, Dehradun.
4.Inspector General of Police, Kumaun Division, Nainital.
5.Senior Superintendent of Police, Udham Singh Nagar.
................ Respondents

Present: Sri D.S.Mehta, Ld. Counsel
for the petitioner

Sri V.P. Devrani, Ld. A.P.O.
for the Respondents

JUDGMENT
DATED: APRIL 26, 2017

(HON’BLE MR. D.K. KOTIA, VICE CHAIRMAN (A)

1.  The petitioner has filed the present claim petition for seeking
the following relief:

a) Inview of facts and grounds as mentioned above the

applicant prays that this Hon’ble Tribunal may graciously be



pleased to call the entire records and quash the impugned
orders dated 21.12.2010 passed by respondent no. 5,
28.07.2011 passed by respondent no.4, order dated
28.08.2012 passed by respondent no. 3 and 23.1.2015
passed by respondent no. 1 (Annexure: 1 to 4).
b) To issue an order or direction directing the respondents
to pay/grant the salary of the petitioner and other
consequential benefits which have been illegally withheld
pursuant to impugned order.
c) Toissue any other order or direction which this Hon’ble
Tribunal may deem fit and proper in the circumstances of
the case.
d) To award cost f the petition.”
2. The petitioner is working in the Police Department as Urdu
Translator/Junior Clerk. He is an employee of the Police Department

in clerical cadre and he is not a part of the Police Force.

3.1 In the year 2010, when the petitioner was posted in the office
of the Senior Superintendent of Police, Udham Singh Nagar, he was
assigned a task to go to the Police Headquarters, Dehradun for
submitting and verifying the crime data. The petitioner was directed
to move on 04.04.2010 and come back on 06.04.2010. The petitioner
came back on 09.04.2010 after the delay of three days. The
contention of the petitioner is that he had to stay at Dehradun and
the work assigned to him was completed on 08.04.2010 and,
therefore, he could come back on 09.04.2010. Respondents have not
found this explanation for delay by the petitioner satisfactory and the
contention of the respondents is that the crime data after verification
were made available to the petitioner by the Deputy Superintendent

of Police, State Crime Bureau, Dehradun on 05.04.2010 and



therefore, the petitioner should have come back on 06.04.2010. The
respondents have also shown a letter of D.S.P. Crime Bureau in which
it has been clearly mentioned that the petitioner was provided
verified crime data on 05.04.2010 and the petitioner had also signed
on the office copy of this letter on 05.04.2010 (Annexure: R-2 to the
written statement). It is also a charge against the petitioner that he
claimed Daily Allowance for his journey for three days while only one
day D.A. was permissible. Besides this, the respondents have also
alleged that the petitioner made overwriting in date of receiving the
crime data. The petitioner in his contention has stated that the
overwriting in date on letter given by the State Crime Bureau had
occurred due to natural human error and he has further stated that
he had produced D.A. bills for three days as these days were spent by

him for official work.

3.2 The petitioner was also assigned another task to go to
Muzaffer Nagar and Bareilly on 14.04.2010 to deliver some important
‘Dak’ as a special messenger. He was directed to first go to Muzzaffer
Nagar for delivery of ‘Dak’ and after delivery of ‘Dak’ to move from
Muzzaffer Nagar to Bareilly on 15.4.2010. The petitioner after
delivering the Dak in Muzzaffer Nagar on 15.04.2010 did not move to
Bareilly on 15.04.2010 and moved to Bareilly after delay of two days
on 17.04.2010. The contention of the petitioner is that he fell ill in
Muzzaffer Nagar on 15.04.2010 and, therefore, he could not move on
15.04.2010 and could leave for Bareilly on 17.04.2010. The
respondents did not find this explanation of the petitioner
satisfactory as the petitioner did not inform about his illness to the
office of the S.S.P. and if the petitioner was ill he should have got
treatment for the same in the local Government Hospital and he

should have also submitted the medical certificates.



4. A preliminary enquiry was conducted by the D.S.P., Udham
Singh Nagar against the petitioner for allegations in para 3.1 and 3.2
above. The petitioner was found guilty for dereliction of duty and also

for unauthorized absence for five days.

5. The petitioner was issued a show cause notice on 20.10.2010
by the Senior Superintendent of Police, Udham Singh Nagar. The
petitioner replied to the show cause notice on 26.11.2010 (Annexure:

A6).

6. The Senior Superintendent of Police, Udham Singh Nagar after
due consideration of reply to the show cause notice found it
unsatisfactory and awarded a minor punishment of censure entry to
the petitioner on 21.12.2010. The censure entry awarded to the

petitioner reads as under:
“q4-2010

qy 2010 H W4 1Y I 3JdEd/ e S fofid o= HdeR A, Yferd
PRI HYARETR H Fgad o A1 $red 39 sfeq 4 FWiyd 98 —2009 &
AW 3 Jfor JEITerd SERIG H SUalel HRR WM &g 50! [aidh 4—4—2010
@l Jford P SHEARETR U Sucel ey T, forer e fadid 5-4-2010
Pl g T H IR B SWI gd] (AId 6-4—2010 BT ATH ST ST
IRy o, fb] IT 99 W AqOH 7 MR fAG 9-4-2010 BT 03 faw faerwa w
BRI H IURYT g TAT §9d gRT 59 AT @1 01 feaq & qoig 03 feaq &
1000 1 Fer fovam TR TIT QTR 3ifdhg IUATed HRR W @l [y # feRRIg e
@ T | 39 ARG 39 Ig, AJAED gRI1 Yferd Fre HEARETR ¥ el
1442010 AR fA9Y T8F S0 YOHBRTR Ud dXell 8 D WA fdar 11

T GE TG P MEH-YSH & Pl vidUa HulthhXHIR ¥ feid 15-4-2010

Pl UG Vel TG URATT PR oA A1 o, fbe ST §IRT S forfdy Bl IRy A
R fadid 17—4—2010 BT 02 fGT9 fdere | TFUS qeell 2] WA fBa1 1| 39

TR $H1 I8 HI O B Ui HR ATRATE], ISRl U FegraRal Bl el

& e aRfA=T &1 SRl 817




7. The petitioner also filed appeal on 11.03.2011 against the
punishment order which was considered by the respondents and the
same was rejected on 28.07.2011. The petitioner also filed a revision
against the order of appellate authority on 19.10.2011 and it was also
rejected on 28.08.2012. The petitioner also filed a review petition to
the State Government against the orders of the punishing, appellate
and revisional authorities on 02.1.2013, which was also rejected on

23.01.2015.

8. The petitioner has challenged the punishment of censure
entry mainly on the grounds that the charges against the petitioner
are highly improper and without any cogent evidence; the charges are
against the real facts and based on no evidence as the charges cannot
sustain merely on conjectures; the respondents have not followed the
provisions of U.P. Police Regulations and the U.P. Police Officers of
the Subordinate Rank (Punishment & Appeal) Rules, 1991; the
petitioner is having unblemished service career of about 15 years;
and the Director General of Police, Uttarakhand vide letter dated
13.09.2010 had written to all the Superintendent of Police that the
Police personnel should not be punished for minor reasons so that

their morale is not adversely affected.

9. The claim petition has been opposed by respondents and in
their joint written statement, it has been stated that the enquiry
against the petitioner for minor punishment has been conducted
under the Uttarakhand Government Servant (Discipline & Appeal)
Rules, 2003. The petitioner belongs to clerical cadre and is a member
of ministerial staff being a Urdu Translator/Junior Clerk as such he is
not a police officer and not a part of disciplinary police force, hence
the U.P. Police Regulations and Police Officers and Subordinate Rank

(Punishment & Appeal) Rules, 1991 are not applicable in the case of



the petitioner. The essential ingredients of awarding minor
punishment have been duly followed. After the misconduct of the
petitioner came to the notice, a preliminary enquiry was conducted
by the D.S.P., Udham Singh Nagar. Statements of the witnesses
including the petitioner were duly recorded. After the petitioner was
found guilty for misconduct in the preliminary enquiry report, the
disciplinary authority issued the show cause notice and the reply of
the petitioner to the show cause notice was duly examined and the
disciplinary authority awarded minor punishment of censure entry by
passing a speaking order. The petitioner has been provided due
opportunity to defend himself adhering to the rules and the principles
of natural justice. The appeal, revision and review of the petitioner
were also duly considered and the same were rejected by the

competent authorities.

10. The petitioner has also filed rejoinder affidavit and the same
averments have been reiterated and elaborated in it which were

stated in the claim petition.

11. We have heard both the parties and perused the record

including the original enquiry file carefully.

12. Learned counsel for the petitioner as well as learned A.P.O.
both have argued on the same lines which have been stated in the
claim petition/ written statement as mentioned in the earlier

paragraphs of this order.

13. We have gone through the entire record of the enquiry file
summoned by the Tribunal and also the claim petition/written
statement/rejoinder and find that a preliminary enquiry was
conducted in a fair and just manner. The petitioner participated in the

preliminary enquiry. The enquiry officer has taken statements of all



the relevant witnesses including the petitioner. The preliminary
enquiry is based on statements and documents related to the
allegations. On the basis of the concrete evidence, the enquiry officer
has reached the conclusion that the petitioner was guilty. The
petitioner was also provided required opportunity to defend himself.
After the preliminary inquiry, the petitioner was issued a show-cause
notice by the disciplinary authority. The reply of the petitioner to the
show cause notice was also duly examined and considered and after
that the disciplinary authority has awarded minor punishment of

censure entry by passing a well reasoned order.

14. It is settled position of law that this Court cannot interfere in
the findings of the enquiry officer recorded after the conclusion of the
enquiry unless it is based on the malafide or perversity. The perversity
can only be said when there is no evidence and without evidence, the
enquiry officer has come to the conclusion of the guilt of the
delinquent official. In this case, there is no averment or pleading of
malafide. There is sufficient evidence to hold the petitioner guilty for
misconduct as recorded by the enquiry officer. In the case in hand,
there is no perversity and there is no malafide in appreciation of

evidence.

15. From the perusal of record, it is also revealed that the show
cause notice dated 20.10.2010 was issued and in his reply to this
notice, the petitioner has not challenged it and nowhere it has been
averred that show cause notice is bad in the eyes of law. Learned
counsel for the petitioner could not demonstrate any illegality in the
show cause notice or in the procedure for awarding punishment of
the censure entry. It is well settled principle of law that judicial review
is not akin to adjudication on merit by reappreciating of the evidence

as an appellate authority. The Tribunal does not sit as a court of



appeal as the scope of judicial review is limited to the process of
making the decision and not against the decision itself. Power of
judicial review is meant to ensure that the delinquent receives fair
treatment. The Tribunal is concerned to determine that the enquiry
was held by a competent officer, that relevant rules and the principles
of natural justice are complied with and the findings or conclusions
are based on some evidence. The authority entrusted to hold enquiry
has jurisdiction, power and authority to reach a finding of fact or
conclusion. The Disciplinary Authority is the sole judge of facts. In
case of disciplinary enquiry, the technical rules of evidence and the
doctrine of “Proof beyond doubt” have no application.
“Preponderance of probabilities” and some material on record would
be enough to reach a conclusion whether or not the delinquent has

committed a misconduct.

16. In the case in hand, after careful examination of the whole
process of awarding minor punishment of censure to the petitioner,
we find that the minor punishment was awarded to the petitioner
after an enquiry. The enquiry was based on evidence and there is no
malafide and perversity. The petitioner was given reasonable
opportunity to defend himself. There is no violation of any rule, law
or principles of natural justice in the enquiry proceedings conducted

against the petitioner.

17. The petitioner has also challenged the order of respondents
by which treating the period of five days as unauthorized absence of
the petitioner from duty, his salary for five days was decided not to
be paid on the basis of “No work no Pay” principle. Before passing
this order for non-payment of salary for five days, a separate show
cause notice was given to the petitioner by the respondent no. 5.The

petitioner replied to this show cause notice. The respondent no. 5



considered the reply to the show cause notice and found it
unsatisfactory and passed a reasoned order for non-payment of
salary to the petitioner for five days. The appeal, revision and review
of the petitioner in this regard were also considered and the same
were rejected by the competent authorities. We find no illegality in
the order for non-payment of salary and, therefore, the Tribunal has

no reason to interfere in this regard.

18. For the reasons stated above, the claim petition is devoid of

merit and same is liable to be dismissed.

ORDER

The claim petition is hereby dismissed. No order as to costs.

(RAM SINGH) (D.K.KOTIA)
VICE CHAIRMAN (J) VICE CHAIRMAN(A)

DATE: APRIL 26, 2017
NAINITAL

KNP



