BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
AT NAINITAL

Present: Hon’ble Mr. Ram Singh

...... Vice Chairman (J)

------- Vice Chairman (A)

CLAIM PETITION NO. 27/NB/DB/2015

Mohd. Anees Miya Ansari, S/o Sri Igbal Hussain, presently posted as
Urdu Translator/Junior Clerk, P.S. Kotwali Kichha, Udham Singh Nagar.

........... Petitioner
VERSUS
1. State of Uttarakhand through Secretary, Home, Dehradun.
2. Director General of Police, Uttarakhand, Dehradun.
3. Additional Director General of Police, Administration, Police
Headquarters Uttarakhand Police, Dehradun.
4. Inspector General of Police, Kumaun Division, Nainital.
5. Senior Superintendent of Police, Udham Singh Nagar.
................ Respondents

Present: Sri D.S.Mehta, Ld. Counsel
for the petitioner.

Sri V.P. Devrani, Ld. A.P.O.
for the Respondents

JUDGMENT

DATED: APRIL 26, 2017

(HON’BLE MR. D.K. KOTIA, VICE CHAIRMAN (A)

1.  The petitioner has filed the present claim petition for

seeking the following relief:

"

a) In view of facts and grounds as mentioned above

the applicant prays that this Hon’ble Tribunal may



graciously be pleased to call the entire records and quash
the impugned orders dated 29.09.2010 passed by
respondent no. 5, order dated 06.07.2011 passed by
respondent no.4, order dated 31.07.2012 passed by
respondent no. 3 and order dated 24.01.2015 passed by
respondent no. 1 (Annexure: 1 to 4).

b) To issue an order or direction directing the
respondents to pay/grant the salary of the petitioner and
other consequential benefits which have been illegally
withheld pursuant to impugned order.

c) To issue any other order or direction which this Hon’ble
Tribunal may deem fit and proper in the circumstances of
the case.

d) To award cost f the petition.”

2.  The petitioner is working in the Police Department as Urdu
Translator/Junior Clerk. He is an employee of the Police
Department in clerical cadre and he is not a part of the Police

Force.

3. In the year 2010, when the petitioner was posted in the office
of the Senior Superintendent of Police, Udham Singh Nagar, he
applied for casual leave for 5 days due to illness on 21.04.2010. The
petitioner did not join his duty back after 5 days and sent an
application by post to extend the leave due to his illness.
Thereafter, the petitioner came back on 18.05.2010 and joined his
duty. The contention of the petitioner is that due to illness and
diabetic problem, he had gone to his home in Badaun, U.P. and he
also submitted medical certificate when he joined his duty back on

18.05.2010. The respondents have contended that the petitioner



should not have gone home without getting his leave sanctioned
alongwith permission to leave station. Respondents have further
contended that the petitioner left an application of leave on the
table of the head clerk on 21.04.2010 and gone to his native place
without sanction of leave and came back on his duty on 18.05.2010
though he had applied for leave for 5 days. The petitioner should
have got his leave sanctioned first and then he should have gone to
his home town. Further, if the petitioner was ill, he should have
taken treatment from the Government Hospital, Rudrapur which
was only 200 yards away from the Police Office. The petitioner has
stated that the head clerk of the Police Office has ill will against him
and he used to harass him regularly. The respondents are not
convinced by this reasoning of the petitioner as the petitioner had
never made any complaint or brought to the notice of the higher
authorities in this regard. Moreover, if the petitioner was really ill,
he should have approached the higher authorities for sanction of
his leave rather than leaving his leave application on the table of
the head clerk. Respondents have also not found the medical
certificates of private nursing home of Badaun submitted by the
petitioner reliable. According to respondents, the petitioner has
acted in an indisciplinary manner and his unauthorized absence for
27 days is a misconduct for which action has been taken against

him.

4, A preliminary enquiry was conducted by the D.S.P., Udham
Singh Nagar against the petitioner for allegations in para 3 above.
The petitioner was found guilty for dereliction of duty and also for

unauthorized absence for 27 days.

5. The petitioner was issued a show cause notice on

13.08.2010 by the Senior Superintendent of Police, Udham Singh



Nagar. The petitioner replied to the show cause notice on

09.09.2010.

6. The Senior Superintendent of Police, Udham Singh Nagar
after due consideration of reply to the show cause notice found it
unsatisfactory and awarded a minor punishment of censure entry
to the petitioner on 29.09.2010. The censure entry awarded to the

petitioner reads as under:

“q9—2010

gy 2010 ¥ W9 MU Sg AJARH/ e DTS folUe, T R ],
gferd BRI SEARETR H g o df  fQid 21-4-2010 @1 I8 W8
HS fofie fadid 20-4-2010 | 05 fQaH ATHRAG I Wb bR
T JRAT-uF g fofle o Sfid W @R SEare Wihd e o
U BR Tl T G B 18-5-2010 BT el 27 fQaw aF¥Rd w9 9@
IUReIT TBHR AU Dbeied TR SUReIT g | YabRUl H Yo IR wird &
Y 39 WE TS [ofid §RI U B H dffbd BT T fb g
U SRR & DR AGHRT W05 Wil 7q e foflts a1 e
T, foheg we forfie gRT 9! a1d 781 g1 1| Ife I avd o 9ER 9
T ST U SUAR AT el FRfdcared Seq@R # a-m aifed o qen
e fofeh gIRT Sfgarel Widhd 5 ax &I S H I8 IARBINGl b FH
SURYT BIHR IUT HTHRT Wdhd B Fad 9, il o $98 gRT a1 fda
T Tl Y WSEN &1 W AUl A WA-ud Yo foifte & <fid
R YGHR AT W Il T T ol 27 foqd IEfgd w9 § FuRerd
EHR q09 I | 59 YBR T8 BS [ofUd B I8 6cd daied & Ui °R
ATURATE], ISMIAT Ve WeBTAINGT P el o, forel gRIST 3 SRl & |

”

7. The petitioner also filed appeal on 22.12.2010 against the
punishment order which was considered by the respondents and
the same was rejected on 06.07.2011. The petitioner also filed a
revision against the order of appellate authority on 19.10.2011 and

it was also rejected on 31.07.2012. The petitioner also filed a



review petition to the State Government against the orders of the
punishing, appellate and revisional authorities on 23.11.2012,

which was also rejected on 24.01.2015.

8. The petitioner has challenged the punishment of censure
entry mainly on the grounds that the charges against the petitioner
are highly improper and without any cogent evidence; the charges
are against the real facts and based on no evidence as the charges
cannot sustain merely on conjectures; the respondents have not
followed the provisions of U.P. Police Regulations and the U.P.
Police Officers of the Subordinate Rank (Punishment & Appeal)
Rules, 1991; the petitioner is having unblemished service career of
about 15 years; and the Director General of Police, Uttarakhand
vide letter dated 13.09.2010 had written to all the Superintendent
of Police that the Police personnel should not be punished for

minor reasons so that their morale is not adversely affected.

9. The claim petition has been opposed by respondents and in
their joint written statement, it has been stated that the enquiry
against the petitioner for minor punishment has been conducted
under the Uttarakhand Government Servant (Discipline & Appeal)
Rules, 2003. The petitioner belongs to clerical cadre and is a
member of ministerial staff being a Urdu Translator/Junior Clerk as
such he is not a police officer and not a part of disciplinary police
force, hence the U.P. Police Regulations and Police Officers and
Subordinate Rank (Punishment & Appeal) Rules, 1991 are not
applicable in the case of the petitioner. The essential ingredients of
awarding minor punishment have been duly followed. After the
misconduct of the petitioner came to the notice, a preliminary
enquiry was conducted by the D.S.P.,, Udham Singh Nagar.

Statements of the witnesses including the petitioner were duly



recorded. After the petitioner was found guilty for misconduct in
the preliminary enquiry report, the disciplinary authority issued the
show cause notice and the reply of the petitioner to the show
cause notice was duly examined and the disciplinary authority
awarded minor punishment of censure entry by passing a speaking
order. The petitioner has been provided due opportunity to defend
himself adhering to the rules and the principles of natural justice.
The appeal, revision and review of the petitioner were also duly
considered and the same were rejected by the competent

authorities.

10. The petitioner has also filed rejoinder affidavit and the
same averments have been reiterated and elaborated in it which

were stated in the claim petition.

11. We have heard both the parties and perused the record

including the original enquiry file carefully.

12. Learned counsel for the petitioner as well as learned A.P.O.
both have argued on the same lines which have been stated in the
claim petition/ written statement as mentioned in the earlier

paragraphs of this order.

13. We have gone through the entire record of the enquiry file
summoned by the Tribunal and also the claim petition/written
statement/rejoinder and find that a preliminary enquiry was
conducted in a fair and just manner. The petitioner participated in
the preliminary enquiry. The enquiry officer has taken statements
of all the relevant witnesses including the petitioner. The
preliminary enquiry is based on statements and documents related
to the allegations. On the basis of the concrete evidence, the

enquiry officer has reached the conclusion that the petitioner was



guilty. The petitioner was also provided required opportunity to
defend himself. After the preliminary inquiry, the petitioner was
issued a show-cause notice by the disciplinary authority. The reply
of the petitioner to the show cause notice was also duly examined
and considered and after that the disciplinary authority has
awarded minor punishment of censure entry by passing a well

reasoned order.

14. It is settled position of law that this Court cannot interfere
in the findings of the enquiry officer recorded after the conclusion
of the enquiry unless it is based on the malafide or perversity. The
perversity can only be said when there is no evidence and without
evidence, the enquiry officer has come to the conclusion of the
guilt of the delinquent official. In this case, there is no averment or
pleading of malafide. There is sufficient evidence to hold the
petitioner guilty for misconduct as recorded by the enquiry officer.
In the case in hand, there is no perversity and there is no malafide

in appreciation of evidence.

15. From the perusal of record, it is also revealed that the
show cause notice dated 13.08.2010 was issued and in his reply to
this notice, the petitioner has not challenged it and nowhere it has
been averred that show cause notice is bad in the eyes of law.
Learned counsel for the petitioner could not demonstrate any
illegality in the show cause notice or in the procedure for awarding
punishment of the censure entry. It is well settled principle of law
that judicial review is not akin to adjudication on merit by
reappreciating of the evidence as an appellate authority. The
Tribunal does not sit as a court of appeal as the scope of judicial
review is limited to the process of making the decision and not

against the decision itself. Power of judicial review is meant to



ensure that the delinquent receives fair treatment. The Tribunal is
concerned to determine that the enquiry was held by a competent
officer, that relevant rules and the principles of natural justice are
complied with and the findings or conclusions are based on some
evidence. The authority entrusted to hold enquiry has jurisdiction,
power and authority to reach a finding of fact or conclusion. The
Disciplinary Authority is the sole judge of facts. In case of
disciplinary enquiry, the technical rules of evidence and the
doctrine of “Proof beyond doubt” have no application.
“Preponderance of probabilities” and some material on record
would be enough to reach a conclusion whether or not the

delinquent has committed a misconduct.

16. In the case in hand, after careful examination of the whole
process of awarding minor punishment of censure to the
petitioner, we find that the minor punishment was awarded to the
petitioner after an enquiry. The enquiry was based on evidence and
there is no malafide and perversity. The petitioner was given
reasonable opportunity to defend himself. There is no violation of
any rule, law or principles of natural justice in the enquiry

proceedings conducted against the petitioner.

17. The petitioner has also challenged the order of
respondents by which treating the period of 27 days as
unauthorized absence of the petitioner from duty, his salary for 27
days was decided not to be paid on the basis of “No work no Pay”
principle. Before passing this order for non-payment of salary for
27 days, a separate show cause notice was given to the petitioner
by the respondent no. 5.The petitioner replied to this show cause
notice. The respondent no. 5 considered the reply to the show

cause notice and found it unsatisfactory and passed a reasoned



order for non-payment of salary to the petitioner for 27 days. The
appeal, revision and review of the petitioner in this regard were
also considered and the same were rejected by the competent
authorities. We find no illegality in the order for non-payment of
salary and, therefore, the Tribunal has no reason to interfere in this

regard.

18. For the reasons stated above, the claim petition is devoid of

merit and same is liable to be dismissed.
Order

The claim petition is hereby dismissed. No order as to costs.

(RAM SINGH) (D.K.KOTIA)
VICE CHAIRMAN(J) VICE CHAIRMAN(A)

DATE: APRIL 26, 2017
NAINITAL

KNP



