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       -------Vice Chairman (A) 
 
 

            CLAIM PETITION NO. 05/ SB/2014 

Niyamat Ali Khan S/o Sri Salamat Ali , Nursery Development Officer (Retd.) R/o- 

Saharanpur Road, Hurbertpur, Distt. Dehradun, Uttarakhand.   
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    Versus 
 
1. Director, Horticulture & Food Processing Department, Udyan Bhawan, 

Chobatia, Ranikhet, Distt. Almora , Uttarakhand. 

2. District Horticulture Officer, Dehradun, Survey Chowk, Vikas Bhawan, 
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4. State of Uttarakhand, through Secretary, Ministry of Horticulture, 

Uttarakhand.  

                                                                                    

             

                               …………….Respondents.                                                                                                                                                                                                                
    

Present:    Sri L.D.Dobhal,  Ld. Counsel  
             for the petitioner. 
 

             Sri Umesh Dhaundiyal, Ld. A.P.O. 
             for the respondents.  
 

 

   JUDGMENT  
 
             DATED:  MARCH 02, 2017 
 

 

1. The petitioner has filed the present claim petition for seeking the 

following relief:- 

“A. That a declaration or any other order or directions be issued in 

favour of the applicant and against the respondents to the effect 

that they pay to the applicant the interest @ 12% on late payment 

of his retiral dues. 

B. That appropriate directions be issued to the respondents to refund 

the amount of Rs.17,766/- to the applicant recovered from him on 

account of wrong fixation of his pay as they were not entitled to 

recover any amount from the retiral benefits payable to the 
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applicant on the ground of wrong fixation of pay or on any ground as 

is alleged in Annexure Nos. 8 & 9. 

C. That any other order or direction, which the Hon’ble Tribunal thinks 

fit, be also awarded. 

D. Cost of the petition be also awarded.”  

2.1 The petitioner retired from the post of Nursery Development Officer, 

Department of Horticulture, Government of Uttarakhand on 

31.01.2012. 

2.2 The petitioner was paid his retiral  benefits on the following dates:- 

(i) Pension on 05.04.2013; (ii) Gratuity on 12.04.2013; and (iii) Leave 

Encashment on 30.05.2013. 

2.3 The payment of retiral benefits was delayed due to following two 

reasons:- 

 (i) The petitioner was informed on 26.02.2013 (Annexure: A 9) by 

the respondent No.2 that due to wrong fixation of his salary w.e.f. 

01.07.1986, he was paid an excess amount of Rs.17,766/- as salary and, 

therefore, the same is to be recovered  from him. The petitioner was 

asked to deposit Rs.17,766/- so that papers of his retiral benefits can be 

processed. The petitioner deposited this amount on 21.03.2013 and 

after that action was taken to sanction retiral benefits to him. 

 (ii) The petitioner did not submit the “No Dues Certificate”. The NOC 

was ultimately received from the State Government on 03.10.2012 

(Annexure: R- 9 to the written statement). After that,  the papers of 

retiral benefits were processed by the respondents. 

2.4 The petitioner has contended that the “recovery” issued  against him  

was wrong but he deposited the amount of Rs. 17,766/- under the 

threat that his retiral benefits will be sanctioned by the respondents 

only after he deposits Rs.17,766/-. 

2.5 The petitioner has also contended that there were “no dues”  against 

the petitioner which was accepted by the respondents also on 

03.10.2012 (Annexure: R- 9 to the W.S.) and, therefore, the 



3 
 

respondents unnecessarily delayed the sanction/ payment of his  retiral 

benefits.  

2.6 The petitioner has mainly sought  two reliefs: (i) to refund the amount 

of Rs.17,766/- recovered from him and (ii) to pay interest    at the rate 

of 12 percent for delay in payment of his retiral benefits i.e., pension, 

gratuity and leave encashment.  

3. The main contentions on the basis of which the petitioner has claimed 

the reliefs are as under: 

 (i) His salary was fixed correctly and, therefore, no amount was 

recoverable from him.  The respondents have wrongly recovered the 

amount of Rs.17,766/- under threat and pressure. 

 (ii) The respondents could not recover the amount due to so called 

wrong fixation of salary after the retirement of the petitioner. The 

respondents did not do any exercise in respect of wrong fixation of pay 

while the petitioner was in service.  

 (iii) There were no dues against the petitioner, a fact which was 

admitted  by the respondents also but  after a long period of time on 

03.10.2012. Therefore, respondents are responsible for delay in 

payment of his retiral dues. 

 (iv) The petitioner was not paid his retiral dues on time without any 

fault of the petitioner and, therefore, he is entitled to get interest for 

delay in payment of his pension, gratuity and leave encashment.  

4. Respondent Nos. 1, 2 and 4 have filed a joint  written statement and 

opposed the claim petition. It has been contended by the respondents 

that the petitioner did not submit “no dues certificate” timely and, 

therefore, the payment of retiral dues got delayed. It was found by the 

Government on 03.10.2012 that there were no dues against the 

petitioner and after  that the papers of retiral benefits were processed. 

It has also been contended in the W.S. that as per the direction of the 

Director, Accounts and Entitlement, Government of Uttarakhand vide 
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letter dated 31.12.2012 (Annexure: R- 9/1 annexed to the W.S.), the 

respondents did the exercise to re-fix the salary of the petitioner w.e.f. 

01.07.1986 and as a result, the petitioner was informed on 26.02.2013 

(Annexure: A 9) to deposit excess payment of Rs.17,766/- made to him. 

The petitioner deposited this amount on 21.03.2013 and after that 

necessary action was taken to sanction retiral benefits to the petitioner. 

It has also been contended that by depositing Rs.17,766/-,  the 

petitioner had accepted the amount of excess salary paid to him and, 

therefore, the recovery was rightly made. It has further been stated 

that the petitioner is responsible for delay in payment of retiral dues 

and the respondents have not delayed the payment. The respondents 

have also contended that the matter of retiral benefits of the petitioner 

has been disposed of in accordance with the “mRrjk[kaM isa’ku ds ekeyksa dk 

(izLrqrhdj.k] fuLrkj.k vkSj foyEc dk ifjotZu) fu;ekoyh] 2003 (hereinafter referred to as 

the “Rules of 2003”). 

5. The petitioner has filed the rejoinder affidavit and same averments 

have been made and  elaborated in it which were stated in the claim 

petition.  

6. I have heard learned counsel for the petitioner and learned A.P.O. on 

behalf of respondents and also perused the record.  

7. Learned counsel for the petitioner as well as Learned A.P.O. have 

argued the same points which have been mentioned in paragraph 3 and 

paragraph 4 of this order.  

8. There are following two issues to be decided in the case at hand:- 

 (A) Whether the petitioner is entitled to get refund of “recovery” or not? 

 (B) Whether the petitioner is entitled to get interest on payment of 

retiral dues for the period of delay or not? 
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 WHETHER THE PETITIONER IS ENTITLED TO GET REFUND OF  

“RECOVERY” OR NOT ? 

9.1 The petitioner has challenged the recovery of Rs.17,766/- on the 

ground that the respondents re-fixed his salary w.e.f. 01.07.1986 after 

more than 25 years in 2013 and that too after his retirement in 2012. It 

has been contended on behalf of the petitioner that there was no 

malafide, mistake, fault or misrepresentation on the part of the 

petitioner and, therefore,  respondents could not recover the alleged 

amount of Rs.17,766/- from him.  Though the petitioner has contended 

that his salary was correctly fixed in the past in 1986 yet any amount 

paid to him in excess because of mistake/ error on the part of the 

respondents, it cannot be recovered from the petitioner after re-fixing 

his salary after a period of more than 25 years when he had retired.  

9.2 The petitioner has also contended that while re-fixing his salary w.e.f. 

01.07.1986 to his disadvantage, he was not provided any opportunity of 

hearing and, therefore, there is gross violation of the principles of 

natural justice.  

9.3 The alleged mistake in fixation  of salary of the petitioner in 1986 was 

pointed out by the Director, Accounts and Entitlements, Government of 

Uttarakhand on 31.12.2012 (Annexure: R- 9/1 to the W.S.) and direction 

was issued to the petitioner on 26.02.2013 (Annexure: A 9) to deposit 

the excess payment of Rs.17,766/-. The office memorandum dated 

26.02.2013 is  reproduced below:- 

“
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” 
 

9.4 It has been contended on behalf of respondents that by depositing 

Rs.17,766/- on 21.03.2013,  the petitioner had accepted the excess 

amount paid to him and, therefore, the recovery  was rightly made. 

9.5 The petitioner has contended that he had no alternative and, therefore, 

under compulsion, he had to deposit Rs.17,766/- in order to get his 

retiral benefits processed/ released.  The petitioner’s plea is that he 

deposited the amount under pressure, duress and coercion though his 

pay was correctly fixed in 1986. 

9.6 The petitioner had made representations through his  Advocate to the 

authorities concerned for refund  of the aforesaid amount  recovered 

from him but the authorities did not take any action on his 

representations/ notices.  

10. In the case of State of Uttarakhand through Secretary, Revenue 

Department, Dehradun and Others Versus State Public Services 

Tribunal and Another, the Hon’ble High Court of Uttarakhand at 

Nainital in Writ Petition No. 82 of 2009 (S/B), in which the facts are 

similar with the facts in case at hand has held as under:- 

“3. The facts leading to the filing of the writ petition is, that the 

respondent no.2 Ram Nath Sharma was promoted as a Registrar 

Kanoongo on 26th March, 1990 and, thereafter, promoted as an 

Assistant Record Officer on 26th September, 2001. The said 

respondent, eventually, retired from service on 31st July, 2005. 

During the course of his service, the said respondent was granted a 

second promotional pay scale in the pay scale of Rs.8000-13,500 

w.e.f. 14th August, 2000 by an order of the Collector and, based on 
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the said order, the said respondent was receiving the promotional 

pay scale. On 28th March, 2003, the Additional Commissioner 

(Revenue) submitted a report indicating therein that the said 

respondent was wrongly fixed and that a sum of Rs.1,43,498/- had 

been paid in excess and was liable to be recovered from the said 

respondent. When the respondent 2 employee came to know about 

it, he made a representation which remained pending in the State 

Government and, eventually, the petitioner retired on 31st July, 

2005. Since the post retiral benefits were not being released, the 

respondent employee gave an affidavit indicating that the excess 

amount may be recovered from his provident fund, gratuity, etc. It 

has come on record that the excess amount was recovered from his 

post retiral dues and the balance amount was paid to the respondent 

employee.  

7. Having heard the learned counsel for the parties and having 

perused the affidavits filed in the writ petition, the court is of the 

opinion that the order of the Tribunal does not require any 

interference. We find that the second promotional pay scale was 

fixed by the Collector and that there was no misrepresentation or 

fraud played on the part of the employee. Consequently, we are of 

the opinion that since there was no fault on the part of the employee, 

the excess amount so paid to the employee could not be recovered. 

11. The contention of the learned Additional Chief Standing 

Counsel for the petitioners that the respondent employee 

himself admitted and gave an affidavit that the excess amount 

may be recovered and, consequently, the petitioners were 

justified in recovering the amount is patently erroneous. The 

Tribunal has considered this aspect of the matter and found that 

the affidavit given by the employee was under coercion and had 

been given so that the employee could receive his post retiral 

dues. On the other hand, we find that the employee had also 

made a representation, which remained pending and the 

recovery of the amount has been made without giving any 

notice and without giving any opportunity of hearing to the 

employee. In view of the aforesaid, this court does not find any 
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error in the order passed by the Tribunal. The writ petition fails 

and is dismissed accordingly.” 

11. Hon’ble Supreme Court in State of Punjab and Others Vs. Rafiq Masih 

(White Washer) etc. 2014(2) UD, 576 has laid down the law in respect 

of situations where “recovery” is not permissible. It would be 

appropriate to reproduce the following paragraphs of this landmark 

judgment:- 

“1. Leave granted.  

2. All the private respondents in the present bunch of cases, were 

given monetary benefits, which were in excess of their entitlement. 

These benefits flowed to them, consequent upon a mistake 

committed by the concerned competent authority, in determining 

the emoluments payable to them. The mistake could have occurred 

on account of a variety of reasons; including the grant of a status, 

which the concerned employee was not entitled to; or payment of 

salary in a higher scale, than in consonance of the right of the 

concerned employee; or because of a wrongful fixation of salary of 

the employee, consequent upon the upward revision of pay scales; 

or for having been granted allowances, for which the concerned 

employee was not authorized. The long and short of the matter is, 

that all the private respondents were beneficiaries of a mistake 

committed by the employer, and on account of the said unintentional 

mistake, employees were in receipt of monetary benefits, beyond 

their due. 

 3. Another essential factual component in this bunch of cases is, that 

the respondent-employees were not guilty of furnishing any 

incorrect information, which had led the concerned competent 

authority, to commit the mistake of making the higher payment to 

the employees. The payment of higher dues to the private 

respondents, in all these cases, was not on  account of any 

misrepresentation made by them, nor was it on account of any fraud 

committed by them. Any participation of the private respondents, in 

the mistake committed by the employer, in extending the 

undeserved monetary benefits to the respondent-employees, is 
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totally ruled out. It would therefore not be incorrect to record, that 

the private respondents, were as innocent as their employers, in the 

wrongful determination of their inflated emoluments.  

4. The issue that we have been required to adjudicate is, whether all 

the private respondents, against whom an order of recovery (of the 

excess amount) has been made, should be exempted in law, from 

the reimbursement of the same to the employer. For the 

applicability of the instant order, and the conclusions recorded by 

us hereinafter, the ingredients depicted in the foregoing two 

paragraphs are essentially indispensable. 

…………………….  

12.  It is not possible to postulate all situations of hardship, which 

would govern employees on the issue of recovery, where payments 

have mistakenly been made by the employer, in excess of their 

entitlement. Be  that as it may, based on the decisions referred to 

herein above, we may, as a ready reference, summarise the 

following few situations, wherein recoveries by the employers, 

would be impermissible in law: 

 (i) Recovery from employees belonging to Class-III and Class-IV 

service (or Group „C‟ and Group „D‟ service). 

 (ii) Recovery from retired employees, or employees who are 

due to retire within one year, of the order of recovery.  

(iii) Recovery from employees, when the excess payment has 

been made for a period in excess of five years, before the order 

of recovery is issued. 

 (iv) Recovery in cases where an employee has wrongfully been 

required to discharge duties of a higher post, and has been paid 

accordingly, even though he should have rightfully been required to 

work against an inferior post.  

(v) In any other case, where the Court arrives at the conclusion, that 

recovery if made from the employee, would be iniquitous or harsh 

or arbitrary to such an extent, as would far outweigh the equitable 

balance of the employer‟s right to recover.”  



10 
 

12. After hearing both the parties; careful perusal of record; and legal 

position stated in preceding paragraphs, I reach the following 

conclusion:- 

 (i)  Admittedly, there was no misrepresentation or fraud played on 

the part of the petitioner; the petitioner was not guilty of furnishing any 

incorrect information which led to excess payment;  there was no fault 

of the petitioner for alleged wrong fixation of his salary; and 

participation of the petitioner in the mistake committed by the 

respondents in extending the undeserved monetary benefit to the 

petitioner is totally ruled out. 

 (ii)  Admittedly, the respondents have re-fixed the salary of the 

petitioner w.e.f. 01.07.1986 in 2013 which is after more than 25 years 

and found out excess payment of Rs.17,766/-. This cannot  sustain 

legally in view of the law laid down by the Apex Court that the recovery  

is impermissible when the excess payment has been made for a period 

in excess of five years, before the order of recovery is issued (Paragraph 

12(iii) of the judgment of the Hon’ble Supreme Court quoted in 

paragraph 11 of this order). 

 (iii) Admittedly, the respondents have issued the recovery for their 

mistake regarding fixation of salary of the petitioner in 1986 on 

26.02.2013 after the retirement of the petitioner on 31.01.2012. This is 

also not sustainable in view of the law laid down by the Apex Court that 

the recovery is impermissible from the retired employee (paragraph 

12(ii) of the judgment of the Hon’ble Supreme Court quoted in 

paragraph 11 of this order). 

 (iv) The contention on behalf of respondents that by depositing 

Rs.17,766/-, the petitioner had accepted the amount of  excess 

payment to him and, consequently, the respondents were justified in 

recovering the amount is patently erroneous. The perusal of  record 

reveals that the petitioner had no alternative and under compulsion he  

deposited Rs.17,766/- so that he could receive his retiral dues. On the 
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other hand, the petitioner made representations to refund the amount 

and the recovery has been made without giving any notice and without 

giving any opportunity of hearing to the petitioner.  

 (v) It is clear from the facts of the case in hand that the respondents 

made it clear to the petitioner that unless the petitioner deposits the 

amount of “recovery”, his retiral dues will not be processed/ 

sanctioned. The stand of the respondents was not at all justified. 

 (vi) In view of above, the recovery of Rs.17,766/- is not sustainable in 

the eye of law and the petitioner is entitled to get refund of the same. 

 WHETHER THE PETITIONER IS ENTITLED TO GET INTEREST ON 

PAYMENT OF RETIRAL DUES FOR THE PERIOD OF DELAY OR NOT? 

13.1 The petitioner had retired on 31.01.2012. He was paid pension on 

05.04.2013, Gratuity on 12.04.2013 and Leave Encashment on 

30.05.2013. Thus,  the petitioner was paid his retiral dues after 14-15 

months of his retirement. The petitioner has contended that he had 

completed all the formalities on time to get his retiral dues. He also 

gave several representations (Annexure: A3, A4, A5, A6, A7, A10 and 

A11) to expedite payment of his retiral dues. The petitioner has claimed 

interest at the rate of 12 percent per annum for the period of delay in 

payment of retiral dues.  

13.2 It has been contended on behalf of the respondents that the petitioner 

did not submit the “No Dues Certificate”. The NOC was received by the 

State Government on 03.10.2012. After that, the papers of retiral 

benefits of the petitioner were processed by the respondents. It has 

also been contended  by the respondents that due to wrong fixation of 

salary w.e.f. 01.07.1986, the petitioner was paid an  excess amount of 

Rs.17,766/- and the petitioner was informed on 26.02.2013 to deposit  

this amount which he deposited on 21.03.2013 and after that the retiral 

benefits of the petitioner have been sanctioned/ released. The retiral 

benefits have been processed/ sanctioned in accordance with the 
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“Rules of 2003” and the petitioner is responsible for the delay for 

disposal of the matter of his retiral benefits.  

14. In so far as matter related to recovery of Rs.17.766/- due to wrong 

fixation of salary of the petitioner w.e.f. 01.07.1986 is concerned, it has 

already been dealt with at length in paragraphs 9 to 12 of this order and 

it has been concluded that the “recovery” was illegal and the petitioner 

is entitled to get refund of the same. In view of this, the issue of so 

called wrong fixation of salary and recovery of excess payment cannot 

be accepted as the reason for delay in payment of retiral dues. 

15. The respondents have contended that the matter of retiral benefits of 

the petitioner has been disposed of in accordance with the “Rules of 

2003”. It would be appropriate at this stage to look at the relevant 

provisions of the “Rules of 2003” which are extracted below:- 

“mRrjkapy ‘kklu 

    foRr vuqHkkx& 4 

    la[;k 1033@foRr vuq0&4 @ 2003 

        nsgjknwu] 10uoEcj] 2003 

      vf/klwpuk 
 

 lafo/kku ds vuqPNsn 309 ds ijUrqd }kjk iznRr ‘kfDr dk iz;ksx djds jkT;iky fuEufyf[kr fu;ekoyh cukrs 

gSa] vFkkZr& 

 mRrjkapy isa’ku ds ekeyksa dk ¼izLrqrhdj.k] fuLrkj.k vkSj foyEc dk ifjotZu ½fu;ekoyh] 2003 

1- ¼1½------------------------- 

¼2½------------------------- 

2- tc rd fd fo”k; ;k lanHkZ esa dksbZ ckr izfrdwy u gks] bl fu;ekoyh esa%& 

¼d½--------------- 

¼[k½ “foyEc” dk rkRi;Z le;& vuqlwph ls vf/kd vof/k ls gS  

----------------------------- 

¼V½ “le; vuqlwph” dk rkRi;Z vuqlwph ds LrEHk &2 esa fofufnZ”V fdlh dk;Z ds lEcU/k esa LrEHk &3 

esa fofufnZ”V le; ls gS A 

3- fdUgha vU; fu;eksa ;k vkns’kksa esa vUrfnZ”V fdlh ckr ds izfrdwy gksrs gq, Hkh] ;g fu;ekoyh izHkkoh 

gksxh A 

4- ¼1½------------- 

¼2½----------------------- 

¼3½--------------------- 

¼4½  lE;d :Ik ls iw.kZ isa’ku ds dkxt&i=ksa dks lHkh lqlaxr nLrkostksa ds lkFk mlds laca/k esa 

vuqlwph esa fofufnZ”V le; vuqlwph ds Hkhrj isa’ku Lohdr̀drkZ izkf/kdkjh dks Hkstk tk;sxk A 

¼5½  eq[; uksMy vf/kdkjh@ uksMy vf/kdkjh vkSj isa’ku Lohdr̀drkZ izkf/kdkjh isa’ku ds ekeyksa dk 

le; vuqlwph ds Hkhrj fuLrkj.k lqfuf’pr djsxk A 
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¼6½  isa’ku Lohdr̀drkZ izkf/kdkjh   ,sls vf/kdkfj;ksa@ in/kkfj;ksa dh fu;fer ekfld cSBd vk;ksftr 

djsxk ;k vk;ksftr gksus nsxk] tks ,sls ekeyksa esa O;ogkj djrs  gksa vkSj ,sls ekeyksa ds ijh{k.k vkSj 

fuLrkj.k ds fy, lHkh leqfpr dne mBk;sxkA 

 ¼7½  ljdkj  esa lEcfU/kr foHkkx ds ;FkkfLFkfr] izeq[k lfpo ;k lfpo lHkh isa’ku lEcU/kh ekeyksa ds 

laca/k esa foHkkxk/;{k @ dk;kZy;k/;{k ds dk;Z dk i;Zos{k.k djsxk vkSj le;& vuqlwph ds Hkhrj ,sls 

ekeyksa dk ijh{k.k vkSj fuLrkj.k lqfuf’pr djk;sxk A  

       vuqlwph 

   [fu;e 2 ¼[k½ vkSj ¼V½ nsf[k;s   ] 

    le; &vuqlwph 

dz0 

la0 

dk;Z dk fooj.k Lke; ftlds Hkhrj dk;Z fd;k 

tkuk gS  

dk;Z ds fy;s mRrjnk;h O;fDr 

1 2 3 4 

1 ----------------   

2- lsok iqfLrdk dk iqufoZyksdu 

vkSj  deh ;fn dksbZ gks] dk iwjk 

fd;k tkuk 

Lskokfuo`fRr ds vkB ekl iwoZ 1& lacaf/kr vf/k”Bku fyfid 

2& dk;kZy; dk v/kh{kd 

3& dk;kZy;k/;{k  

3- vns;rk izek.k& i= dk¼lsok 

vof/k esa ½ tkjh fd;k tkuk  

Lskokfuo`fRr ds nks ekl iwoZ dk;kZy;k/;{k 

4- -----------------    

5- -------------------   

6- ---------------------   

7- --------------------    

8- isa’ku izi=ksa dk vxzlkj.k% 

d&lsok isa’ku 

 

 

Lskokfuo`fRr ds ikWap ekl iwoZ 

 

 

dk;kZy;k/;{k@ foHkkxk/;{k  

9- -------------------------------   

10- ----------------------------------   

11- ------------------------   

12- -------------------------   

13- ¼isa’ku@ miknku@ isa’ku ds 

lkjka’khdj.k½ ds Hkqxrku vkns’k 

dk tkjh fd;k tkuk 

Lskokfuo`fRr dh la/;k rd ;k 

ij 

1& ys[kkdkj 

2&lgk;d ys[kkf/kdkjh 

3&isa’ku Hkqxrku vkns’k tkjh 

djus okyk vf/kdkjh 

 -------------------   

         vkKk ls 

 

         bUnq dqekj ik.Ms] 

         izeq[k lfpo] foRr A” 

16. “Rules of 2003” have been framed under proviso to Article 309 of the 

Constitution of India. Perusal of “Rules of 2003” reveals that “time 

period” within which various actions are to be taken for disposing of  

the pension matter has been fixed along with the person responsible to 

do that work in the “Schedule” of the Rules. According to the 

prescribed period in the schedule, any deficiency in the Service Book is 
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to be completed eight months before the retirement. “No Dues 

Certificate” is to be issued by the “Head of the Office” two months 

before the retirement. All other necessary  actions to process the 

papers of the pension are to be taken by various authorities of the 

department and the pension, gratuity etc. are to be paid to the 

employee on the date of his retirement. 

17. Respondents have contended that the delay in sanction of retiral 

benefits has  taken place because the petitioner did not submit the “No 

Dues Certificate”.  The reason given by the respondents cannot be 

accepted in view of the “Rules of 2003”. Perusal of the ‘Schedule’ of the 

said Rules reveals that issue of NOC two months before the retirement 

of the petitioner, was the responsibility of the “Head of the Office”. 

“Rules of 2003” do not provide that the NOC was to be submitted by 

the petitioner. Perusal of record also reveals that the respondents 

wrote letters to various “Heads of the Offices” where the petitioner was 

posted from 1974 to 2009 to find out whether there are any dues 

against the petitioner. Ultimately, the Department found that there are 

no dues against the petitioner and the Director, Horticulture referred 

the matter to the Government on 07.07.2012/ 04.09.2012 to issue the 

NOC. The Government issued the NOC on 03.10.2012 (Annexure: R-9 to 

the written statement).  It is surprising to note that the work related to 

issue of NOC was to be done by the “Head of the Office” according to 

the “Rules of 2003” but the matter was referred to the  Head of the 

Department and to the Government unnecessarily which caused 

substantial delay. Admittedly, there were “no dues” against the 

petitioner and the NOC which was mandatory to be issued by the 

Department two months before the retirement of the petitioner was in 

fact issued after more than 8 months after the retirement of the 

petitioner by adopting a strange procedure.  It is crystal clear that the 

respondents have processed the matter of retiral benefits of the 

petitioner in a careless manner and they have not at all followed the 

“Rules of 2003”. It is also undoubtedly clear that the petitioner is not at 

all responsible for delay in the issue of the NOC. The respondent 
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department is fully responsible for the delay in getting information 

from the “Heads of the Offices” and issuing the NOC. 

18. In view of analysis in preceding pargraphs of this order, I am of the view 

that in the interest of justice, the petitioner is entitled to get interest on 

retiral benefits for the period of delay.  

19. Learned A.P.O. was asked whether there are any rules/administrative 

orders in respect of situations where “interest” is payable for delay in 

payment of retiral benefits, etc. Learned A.P.O. stated that the 

Government of Uttarakhand has issued a Government Order (G.O.) on 

10.08.2004 dealing with “lsokUkSof̀Rrd ykHk dk le; ls Hkqxrku] U;kf;d@foHkkxh; dk;Zokgh 

dh lekfIr ij xzsP;qVh ds foyEc ls vnk;xh ds Hkqxrku ij C;kt dk HkqxrkuA” The said  G.O. is 

reproduced below: 

“la[;k&979@XXVII¼3½is@2004 

Ikzs”kd] 

bUnq dqekj ik.Msa 

izeq[k lfpo 

mRrjkapy ‘kkluA 

 

    lsok esa] 

leLr foHkkxk/;{k ,oa 

izeq[k dk;kZy;/;{k 

mRrjkapyA 

 

foRr vuqHkkx&3          nsgjknwu% fnukad 10 vxLr] 2004 

fo”k;%   lsokUkSof̀Rrd ykHk dk le; ls Hkqxrku] U;kf;d@foHkkxh; dk;Zokgh dh lekfIr ij xzsP;wVh ds 

foyEc ls vnk;xh ds Hkqxrku ij C;kt dk HkqxrkuA 

egksn;] 

 vki voxr gS fd jkT; ljdkj }kjk isU’kujks@ikfjokfjd isU’kujksa dks vuqeU; ns;ksa dk Hkqxrku 

le; ls djus ds lEcU/k esa le;&le; ij foLrr̀ vkns’k fuxZr fd, x;s gSaA iz’kklfud dkj.kksa ls 

^^xzsP;wVh^^ dh vuqeU; /kujkf’k ds le; ls Hkqxrku u gksus ij Hkqxrku vuqeU; gksus dh frfFk ls rhu ekg 

dh vof/k ds ckn C;kt fn;s tkus dh O;oLFkk dh xbZ gSA bl lUnHkZ esa ‘kklukns’k 

la[;k&lk&3&684@nl&971@80 fnukad 29-04-1983] ‘kklukns’k la[;k& lk&3&1776@nl&971@80 

fnukad 30-11-1984 ‘kklukns’k la[;k &lk&3&2112@nl&971@80 fnukad 06-12-1994 ,oa vnZ’kkldh; 

i= la[;k& lk&3&902@nl&99&303@99 fnukad 28&09&1999 }kjk funsZ’k fuxZr fd, x;s gSaA 
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2- ‘kklu ds laKku esa ;g ckr vkbZ gS fd izk;% deZpkfj;ksa }kjk xzP;wVh ds HkqXkrku esa foYkEc gksus 

ij pdzof̀)  C;kt fn;s tkus dh ekax dh tkrh gSA mDr ds ifjizs{; esa fLFkfr dks Li”V djrs gq, eq>s ;g 

dgus dk funs’k gqvk gS fd xzsP;wVh ij C;kt ds Hkqxrku dh nj ogh j[kh xbZ gS tks laxr vof/k esa lkekU; 

Hkfo”; fuf/k [kkrs esa tek /kujkf’k ij C;kt dh gks] fdUrq pdzof̀) C;kt fn, tkus dk dksbZ izkfo/kku ugha 

gSA vr% xzsP;wVh ij rhu ekg ls vf/kd foyEc ij Hkqxrku dh vof/k esa fu;ekuqlkj lk/kkj.k C;kt dk gh 

Hkqxrku vuqeU; gksxk vkSj mldh nj laxr vof/k esa lkekU; Hkfo”; fuf/k [kkrs esa tek /kujkf’k ij vuqeU; 

C;kt dh nj ds leku gksxhA 

3- ¼1½ -------- 

    ¼2½ -------- 

¼3½ lsokfuoR̀r deZpkjh ds lsokuSof̀Rrd ykHkksa ds Hkqxrkukns’k lsokfuo`fRr dh  frfFk dks gh fuxZr fd, tkus 

ds izkfo/kku gS rFkk bl lEcU/k esa le;&le; ij ‘kklukns’k Hkh fuxZr fd, x;s gSa A lsokUkSof̀Rrd ykHkksa 

dks le; ls Hkqxrku djus ds lUnHkZ esa Hkkjrh; lafo/kku ds vuqPNsn 309 ds v/khu mRrjkapy isU’ku ds 

ekeyksa dk ¼izLrqrhdj.k] fuLrkj.k vkSj foyECk dk ifjotZu½ mRrjkapy fu;ekoyh] 2003 vf/klwpuk 

la[;k&1033@foRr vuq0&4@2003] fnukad 10 uoEcj] 2003 dks fuxZr dh tk pqdh gSA mDr fu;ekoyh 

esa isu’ku izdj.kksa ds fuLrkj.k gsrq le; lkj.kh Hkh fu/kkfjr gS rFkk foyEc ds fy, nks”kh dkfeZdksa dks 

fo:) n.M fn, tkus dh Hkh O;oLFkk gSA ;g iqu% Li”V fd;k tkrk gS fd mi;qZDr fu;ekoyh dk dM+kbZ 

ls vuqikyu  lqfuf’pr djsa rFkk deZpkjh dks lsokfuof̀Rr dh frfFk dks lsokuSof̀Rrd ykHkk sa ds Hkqxrkukns’k 

fuxZr fd, tka; rFkk ;fn isU’ku fu/kkZj.k esa foyEc  dh lEHkkouuk gks rks mDr fLFkfr esa vufUre isU’ku 

dk Hkqxrku fd;k tk;A ;fn lsokuSof̀Rrd ykHkksa ds Hkqxrkukns’k lEcfU/kr dkfeZd dh lsokfuof̀Rr dh frfFk 

dks ugha gks lds rks mldh tkudkjh Hkqxrkukns’k  fuxZr u gksus ds dkj.kksa  lfgr mPpRrj vf/kdkjh dks 

fn;k tkuk visf{kr gksxk] tks isU’ku izdj.k dk lh/ks fuLrkj.k lqfuf’pr djsaxsaA 

4- ;fn iz’kklfud dkj.kksa ls xzsP;wVh dk Hkqxrku fu/kkZfjr frfFk ls rhu ekg ckn fd;k tkrk gS rks 

Hkqxrku vuqeU; gksus dh frfFk ls rhu ekg ls vof/k ds ckn ls fu/kkZfjr nj ij C;kt fn;k tk;sxkA ;fn 

;g fu.khZr gks tkrk gS fd xzsP;wVh dk Hkqxrku fd;k tkuk gS rks bldk Hkqxrku rqjUr dj fn;k tk; vkSj 

C;kt dh en ij ‘kh?kz fu.kZ; ysdj dk;Zokgh dh tk;A ,slk djus ls C;kt dh en esa nh tkus okyh 

/kujkf’k esa cpr dh tk ldsxhA ijUrq ;g C;kt dsoy mUgha ifjfLFkfr;ksa esa fn;k tk;sxk tgkW ;g Li”V 

:Ik ls fl)  gks fd xzsP;wVh ds Hkqxrku esa foYkEc iz’kklfud =qfV ds dkj.k vFkok mu dkj.kksa ls gqvk gS 

tks lEcfU/kr ljdkjh deZpkjh ds fu;a=.k ds ckgj gksA C;kt ds Hkqxrku ds izR;sd ekeys esa ‘kklu ds 

iz’kklfud foHkkx }kjk fopkj fd;k tk;sxk vkSj C;kt dk Hkqxrku ‘kklu }kjk gh izkf/kdr̀ fd;k tk;sxkA 

ftu ekeyksa esa C;kt dk Hkqxrku fd;k tkuk gksxk mu lHkh ekeyksa esa foyEc ds fy, nks”kh 

vf/kdkjh@deZpkjh ds fo:)  vuq’kklfud dk;Zokgh Hkh dh tk;sxh rFkk C;kt ds :Ik esa Hkqxrku dh xbZ 

/kujkf’k dh olwyh nks”kh O;fDr;ksa ls muds osru ds vuqikr esa dh tk;sA 

 5-  ----------- 

  dì;k mijksDr izLrjksa esa Li”V dh x;h fLFkfr dk dM+kbzZ ls vuqikyu lqfuf’fpr fd;k tk;A 

                 Hkonh; 

 

           bUnq dqekj ik.Ms 

           izeq[k lfpo] foRr^^ 
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The perusal of above G.O. reveals the following:- 

(i)        If the payment of gratuity is delayed due to administrative 

reasons or reasons beyond the control of the employee, he will be 

paid interest on delayed payment of the gratuity for the delay 

beyond three months from the date of his retirement. 

(ii)      The interest for delay in payment of gratuity (for the delay 

beyond three months from the date of retirement) will be paid at 

the  same rate at which the interest is payable on General Provident 

Fund during that period. 

(iii) The interest for delay when permissible is payable automatically  

irrespective of claiming it by the employee.  

20. In the present case, the amount of gratuity was paid to the petitioner 

(who retired on 31.01.2012) on 12.04.2013. The gratuity could not be 

paid on time due to administrative fault and the petitioner is not 

responsible for the same. Thus, the delay in payment of gratuity is not 

attributable to the petitioner. The case of the petitioner is squarely 

covered by G.O. dated 10.08.2004 reproduced in paragraph 19 of this 

order and, therefore, the petitioner is entitled for simple interest from 

01.05.20152 (three months after the retirement) to 12.04.2013 at the 

rate at which interest is payable on General Provident Fund during that 

period on the amount of gratuity paid to the petitioner on 12.04.2013. 

21. In so far as delay in payment of arrears of pension and the amount of 

leave encashment is concerned, learned A.P.O. has argued that unlike 

gratuity, there is no Rule or Government Order for payment of interest 

on arrears of pension and on the amount of leave encashment. In the 

case S.K.Dua vs. State of Haryana and Another (2008)1 Supreme Court 

Cases (L&S) 563,  the Hon’ble Supreme Court has held that even in the 

absence of specific Rule or order for providing interest, an employee 

can claim interest on the basis of Articles 14,19 and 21 of the 
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Constitution of India as retirement benefits are not a bounty. The 

relevant paragraphs 13 and 14 of the judgment are reproduced below: 

“13. ………. It is not in dispute by and between the parties that 

the appellant retired from service on 30.06.1998. It is also 

undisputed that at the time of retirement from service, the 

appellant had completed more than three decades in 

government service. Obviously, therefore, he was entitled to 

retiral benefits in accordance with law. True it is that certain 

charge-sheets/show-cause notices were issued against him and 

the appellant was called upon to show cause why disciplinary 

proceedings should not be initiated against him. ……………. The 

fact remains that proceedings were finally dropped and all 

retiral benefits were extended to the appellant. But it also 

cannot be denied that those benefits were given to the 

appellant after four years.  

“In the circumstances, prima facie, we are of the view that the 

grievance voiced by the appellant appears to be well founded 

that he would be entitled to interest on such benefits. If there 

are statutory rules occupying the field, the appellant could 

claim payment of interest relying on such rules. If there are 

administrative instructions, guidelines or norms prescribed for 

the purpose, the appellant may claim  benefit of interest on 

that basis. But even in absence of statutory rules, 

administrative instructions or guidelines, an employee can 

claim interest under Part III of the Constitution relying on 

Articles 14,19 and 21 of the Constitution. The submission of 

the learned counsel for the appellant, that retiral benefits are 

not in the nature of “bounty” is, in our opinion, well founded 

and needs no authority in support thereof. ………...” 

22 In the case of D.D. Tiwari (D) Versus Uttar Haryana Bijli Vitran Nigam 

Ltd. & Others Civil Appeal No. 7113 of 2014 (arising out of SLP ( C) no. 
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25015 of 2011), Hon’ble Supreme Court has held in paragraph 3 and 4 

as under:- 

“3. ……………… The retiral benefits of the appellant were withheld by 

the respondents on the alleged ground that some amount was due 

to the employer. The disciplinary proceedings were not pending 

against the appellant on the date of his retirement. Therefore, the 

appellant approached the High Court seeking for issuance of a 

direction to the respondents regarding payment of pension and 

release of the gratuity amount which are retiral benefits with an 

interest at the rate of 18% on the delayed payments. The learned 

single Judge has allowed the Writ Petition vide order dated 

25.08.2010, after setting aside the action of the respondents in 

withholding the amount of gratuity and directing the respondents 

to release the withheld amount of gratuity within three months 

without awarding interest as claimed by the appellant. The  High 

Court has adverted to the judgments of this Court particularly, in 

the case of State of Kerala & Ors. Vs. M. Padmanabhan Nair,  

wherein this Court reiterated  its earlier view holding that the 

pension and gratuity are no longer any bounty to be distributed 

by the Government to its employees on their retirement, but, have 

become, under the decisions of this Court, valuable  rights and 

property in their hands and any culpable delay in  settlement and 

disbursement  thereof must be dealt with the penalty of payment 

of interest at the current market rate till actual payment to the 

employees. The said legal principle laid down by this Court still 

holds good in so far as awarding the interest on the delayed 

payments to the appellant is concerned……………...”  

“4.  It is an undisputed fact that the appellant retired from service 

on attaining the age of superannuation  on 31.10.2006 and the 

order of the learned single Judge after adverting to the relevant 

facts and the legal position has given a direction to the employer-

respondent to pay the erroneously withheld pensionary benefits 
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and the gratuity amount  to the  legal representatives of the 

deceased employee without awarding interest for which the 

appellant is legally entitled, therefore, this Court  has to exercise  its 

appellate jurisdiction as there is a miscarriage of justice in denying 

the interest to be paid or payable  by the employer from the date of 

the entitlement of the deceased employee till the date of payment 

as per the aforesaid legal principle laid down by this Court in the 

judgment referred to supra. We have to award interest at the rate 

of 9%  per annum both on the amount of pension due and the 

gratuity amount which are to be paid by the respondent. ” 

23 In the present case, the pension, gratuity and leave encashment which 

all are retiral benefits, were due to be paid to the petitioner at the time 

of his retirement on 31.01.2012. As has been mentioned in detail in  

preceding paragraphs of this order, the delay in payment of retiral 

benefits is not attributable to the petitioner. There is no fault of the 

petitioner for delay.  Thus, it is fair and just to pay interest for the delay 

in payment of retiral benefits related to leave encashment and pension 

also to the petitioner. Therefore, in the circumstances of the case in 

hand, it is fully justified to give interest to the petitioner on equitable 

grounds as respondents unjustifiably withheld the leave encashment 

and pension of the petitioner without any fault of the petitioner. In so 

far as rate of interest on period of delay for payment, the scheme of 

G.O.  dated 10.08.2004 (reproduced in paragraph 19 of this order) with 

regard to gratuity can be applied in respect of pension and leave 

encashment also. Thus, I am of the opinion that the petitioner should 

be paid  simple  interest on monthly pension  and on the amount of 

leave encashment from 01.05.2012 (three months after the retirement) 

till the date of payment at the rate at which interest is payable on 

General Provident Fund during that period.    

24. For the reasons stated in preceding paragraphs, the claim petition 

deserves to be allowed. 

     ORDER 
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 The claim petition is hereby allowed. Respondents are directed to 

refund the amount of Rs.17,766/- recovered from the petitioner. 

Respondents  are  also directed to pay to the petitioner (i) interest on 

monthly pension from 01.05.2012 till the date of actual payment; (ii) 

interest on gratuity from 01.05.2012 till the date of actual payment; 

and (iii) interest on the amount of leave encashment from 01.05.2012 

till the date of actual payment. The rate of interest shall be the simple 

rate of interest payable on General Provident Fund during the relevant 

period. The petitioner will be paid recovered amount of Rs.17,766/- and 

the amount of interest as above within a period of three months from 

the date of copy of this order is received by the respondents. No order 

as to costs. 

 

  (D.K.KOTIA) 
                                                              VICE CHAIRMAN (A)  
 

 

 DATE: MARCH 02,  2017 
DEHRADUN. 
 
VM 

 

 


