
BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL 

        AT DEHRADUN 

 
 

Present:    Hon’ble Mr. D.K.Kotia 
 
       -------Vice Chairman (A) 
 
 

            CLAIM PETITION NO. 14/SB/2016 
 

Birendra Prasad, S/o Sri M.R.Arya, presently posted as Section Officer, 

Home, Section-3, Civil Secretariat, Uttarakhand, Dehradun. 
  

                 .…………Petitioner                          

           VERSUS 
 
1. State of Uttarakhand through Secretary, Secretariat Administration 

Department, Civil Secretariat, Dehradun, Uttarakhand. 

2. Secretary, Culture, Tourism and Sports, Government of Uttarakhand, 

Dehradun.  

                                                                      …………….Respondents.          

                                                                                                                                                                                                       

    Present:     Sri L.K.Maithani, Ld. Counsel  
             for the petitioner. 
 

             Sri Umesh Dhaundiyal, Ld. A.P.O. 
             for the respondents.  
 
   JUDGMENT  
 
           DATE: FEBRUARY 28, 2017 

 

1. The petitioner has filed the present claim petition for seeking 

the following relief:- 

“i)  To quash the impugned order dated 08.08.2011 issued 

by the respondent No. 2 and office order dated 18.05.2015 

issued by the respondent no. 1 (Annexure A-1 and A-2 to the 

petition) declare the same as null and void. 
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ii)     To issue and order or direction to the respondents to 

delete the special adverse entry from the service records of 

the petitioner. 

iii) To issue an order or direction to the respondents to 

promote the petitioner on the post of Under Secretary from 

the date when Juniors to the petitioner were promoted i.e. 

18.04.2015. 

iv)   To issue an order or direction to the respondents to 

grant the benefit of ACP to the petitioner ignoring the alleged 

special adverse entry from the date when the juniors to the 

petitioner have been extended the said benefits. 

v)   To issue any other order or direction which this 

Hon’ble Tribunal may deem fit and proper in the 

circumstances of the case.  

vi)    To award the cost of the case.” 

2.1    The petitioner is a Section Officer in the Secretariat of the 

Government of Uttarakhand. 

2.2.    The petitioner, when he was posted as Section Officer in the 

Department of Tourism, was given the  following “Special Adverse 

Entry” on 08.08.2011 for the  year 2011-12 (Annexure: A1) :- 

ÞJh fcjsUnz izlkn] vuqHkkx vf/kdkjh ds }kjk i;ZVu ,oa /keZLo vuqHkkx esa 

rSukrh dh vof/k esa Jh cnjhukFk&dsnkjukFk eafnj lfefr ds lanHkZ esa nks in l``tu 

lEcfU/kr ‘kklukns’kksa esa ‘kklu Lrj ij fy, x;s fu.kZ; ds fo:) dwVjpuk;sa djrs 

gq, fufgr LokFkZo’k ,oa eafnj lfefr ds dfri; dkfeZdksa dks ykHk igqWapkus ds 

mn~ns’; ls QthZ ‘kklukns’k tkjh fd;s x;s] tks ckn esa eafnj lfefr ds laKku 

fnykus ij ‘kklu ds laKku esa vk;sA bu ‘kklukns’kksa dk vuqikyu gkykafd ‘kklu 

Lrj ls rRdky jksd fn;k x;k Fkk rFkkfi Jh izlkn ds bl d``R; ls ‘kklu dh 
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Nfo /kwfey gq;hA vr% muds bl d``R; ds fy, mudh HkRlZuk ds lkFk ;g fo’ks”k 

izfrdwy izfof”V iznku dh tkrh gSAÞ 

2.3        The “Adverse Entry” was communicated to the petitioner 

vide letter dated 02.09.2011 which is reproduced below:- 

    ^^mRrjk[k.M ‘kklu 

     lfpoky; iz’kklu ¼vf/k0½ vuqHkkx&1 

     la[;k % 1045/XXXI(1)/2011 

       nsgjknwu % fnukad 02 flrEcj] 2011 

Jh fcjsUnz izlkn] 

¼rRdkyhu vuqHkkx vf/kdkjh] 

laLd``fr] i;ZVu ,oa [ksydwn vuqHkkx&1½ 

lEizfr&vuqHkkx vf/kdkjh] 

dk;Zdze fdz;kUo;u vuqHkkxA 

mRrjk[k.M lfpoky;A 

 

d``i;k izHkkjh lfpo] /keZLo foHkkx ds dk;kZy; Kki la[;k 

1628/VI(1)/2011-12(5)/2008 fnukad 08 vxLr] 2011 dk lanHkZ xzg.k djus 

dk d”V djsa] ftlesa Jh cnjhukFk ,oa Jh dsnkjukFk eafnj lfefr ds in l`tu ds 

laca/k esa tkjh fd;s x;s ‘kklukns’kksa esa ik;h x;h fHkUurk ds n`f”Vxr Jh fcjsUnz izlkn] 

rRdkyhu vuqHkkx vf/kdkjh] laLd`fr] i;ZVu ,oa [ksydwn vuqHkkx&1 ij nks”k fl) gks 

tkus ds QyLo:i mUgsa o”kZ 2011&12 ds fy, fo’ks”k izfrdwy izfof”V iznku djrs gq, 

mDr Kki fnukad 08 vxLr] 2011 dh ,d izfr vkidks rkehy djkus tkus dh vis{kk 

dh x;h gSA 

2& vr% bl laca/k esa izHkkjh lfpo] /keZLo foHkkx] mRrjk[k.M ‘kklu ds dk;kZy; 

Kki la[;k 1628/VI(1)/2011-12(5)/2008 fnukad 08 vxLr] 2011 dh ,d izfr 

layXu dj vkidks bl vk’k; ls rkehy@lalwfpr dh tk jgh gS fd bl laca/k esa 

viuk izR;kosnu i= izkfIr ds 45 fnu ds vUnj lfpoky; iz’kklu foHkkx dks miyC/k 

djkuk lqfuf’pr djsa] ;fn fu/kkZfjr le;kUrxZr vkidk izR;kosnu izkIr ugha gksrk gS rks 

;g le>k tk;sxk fd vkidks bl laca/k esa dqN ugha dguk gS vkSj rn~~uqlkj 

fu;ekuqlkj dk;Zokgh dh tk;sxhA 

g0@& 

                    ¼Hkwiky flag eujky½ 

           vij lfpo^^ 
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2.4       The petitioner made a representation against the “Adverse 

Entry” on 19.10.2011. On the representation of the petitioner, the 

comments of respondent No. 2 who gave special adverse entry 

were sought on 29.11.2011. Respondent No. 2 provided comments 

to respondent No. 1 on 31.01.2012. The representation of the 

petitioner against the “Adverse Entry” was  considered and decided 

by respondent No. 1 on 18.05.2015 and the same was rejected 

(Annexure: A2). 

3.     The main ground on the basis of which the “Adverse 

Entry” and “rejection of the representation” has been challenged 

by the petitioner is that the representation against the adverse 

entry has not been decided within the stipulated time period 

prescribed under “The Uttarakhand Government Servants 

(Disposal of Representation Against Adverse Annual Confidential 

Reports and Allied Matters) Rules, 2002. These rules have been 

referred to as “Rules of 2002” hereinafter. 

4.       Respondent No. 1 has opposed the claim petition and it 

has been stated that the representation of the petitioner has been 

rejected under Rule 4 (5) of the Rules of 2002. 

5.     The petitioner has also filed the rejoinder affidavit and the 

same averments which were stated in the claim petition have been 

reiterated in it. 

6.     I have heard learned counsel for the petitioner as well as 

learned A.P.O. on behalf of respondents and also perused the 

record. 

7.      Before rival contentions of the parties are discussed, it 

would be appropriate to state the Rule position related to adverse 
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entry. The relevant rules are Rule 4 and Rule 5 of the Rules of 2002 

which are reproduced below :- 

Rule-4  

“ 4.   Communication of adverse report and procedure 

for disposal of representation— 

 (1)    Where a report in respect of a Government 

Servant is adverse or critical, wholly or in part, 

hereinafter referred to as adverse report, the whole of 

the report shall be communicated in writing to the 

Government Servant concerned by the accepting 

authority or by an officer not below the rank of 

reporting authority nominated in this behalf by the 

accepting authority, within a period of 90 days from 

the date of recording the report and a certificate to 

this effect shall be recorded in the report.  

(2)    A Government Servant may, within a period of 45 

days from the date of communication of adverse 

report under sub-rule (1), represent in writing directly 

and also through proper channel to the authority one 

rank above the accepting authority hereinafter 

referred to as the competent authority, and if there is 

no competent authority to the accepting authority 

itself, against the adverse report so communicated :  

      Provided that if the competent authority or the 

accepting authority, as the case may be, is satisfied 

that the Government Servant concerned had sufficient 

cause for not submitting the representation within the 

said period, he may allow a further period of 45 days 

for submission of such representation.  
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(3)     The competent authority or accepting authority, 

as the case may be, shall, within a period not 

exceeding one week from the date of receipt of the 

representation under sub-rule (2),  transmit the 

representation to the appropriate authority, who has 

recorded the adverse report, for his comments, who 

shall, within a period not exceeding 45 days from the 

date of receipt of the representation furnish his 

comments to the competent authority or the accepting 

authority, as the case may be:  

      Provided that ................ 

 (4) The competent authority or the accepting 

authority, as the case may be, shall, within a period 

of 120 days from the date of expiry of 45 days 

specified in sub-rule (3), consider the representation 

alongwith the comments of the appropriate 

authority, and if no comments have been received 

without waiting for the comments, and pass speaking 

orders— 

 (a)   rejecting the representation; or 

 (b)  expunging the adverse report wholly or partly as 

he considers proper.  

(5) Where the competent authority due to any 

administrative reasons, is unable to dispose of the 

representation within the period specified in sub-

rule(4), he shall report in this regard to his higher 

authority, who shall pass such orders as he considers 

proper for ensuring disposal of the representation 

within the specified period. 
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(6)……………  

(7)…………..  

(8)…………  

(9)………..  

      Explanation-- ………….”.  

Rule-5  

“5. Report not to be treated adverse-- Except as 

provided in Rule 56 of the Uttar Pradesh Fundamental 

Rules contained in Financial Hand-book, Volume-II, 

Parts-II to IV where an adverse report is not 

communicated or a representation against an 

adverse report has not been disposed of in 

accordance with Rule 4, such report shall not be 

treated adverse for the purposes of promotion, 

crossing of Efficiency Bar and other service matters of 

the Government Servant concerned”. 

8.    The perusal of above rules reveals that after the 

representation of the petitioner against the adverse entry is 

received, the same will be transmitted to the authority who has 

recorded the adverse entry within a week from the date of receipt 

of the representation for his comments, who shall, within a period 

not exceeding 45 days, furnish his comments to the competent 

authority/accepting authority. Sub-Rule-4 of Rule-4 provides that 

the representation against the adverse entry shall be decided within 

a period 120 days from the date of expiry of 45 days specified in 

Sub-Rule-3 of Rule-4. Sub-Rule-5 of Rule 4 provides that where the 

competent authority due to any administrative reasons, is unable to 

dispose of the representation within the period specified in Sub-

Rule-4 of Rule-4, he shall report in this regard to his higher 
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authority, who shall pass such orders as he considers proper for 

ensuring disposal of the representation within the specified period. 

9.1.       Learned counsel for the petitioner has argued that 

according to Sub-Rule-3 and Sub-Rule-4 of Rule-4, the 

representation of the petitioner against the adverse entry must 

have been decided within a period not exceeding 172 days 

(7+45+120).  He has contended that the representation of the 

petitioner has been decided in 1316 days in gross violation of Rue 4 

of the “Rules of 2002”. Learned A.P.O. has stated in his counter 

argument that the representation of the petitioner has been 

decided under Sub-Rule-5 of Rule-4 on 18.05.2015 after taking the 

approval of the Chief Secretary, Government of Uttarakhand by the 

Department of Secretariat Administration and, therefore, there is 

no delay in the disposal of the representation of the petitioner. 

9.2       It is difficult to agree with the argument of learned A.P.O. 

Firstly, learned A.P.O. could not demonstrate that due to any 

administrative reason, the competent authority was unable to 

dispose of the representation within the period specified in Sub-

Rule-4 of Rule-4 and the competent authority referred the matter to 

the higher authority under Sub-Rule-5 of Rule-4 of the “Rules of 

2002”. Secondly, learned A.P.O. could also not demonstrate that the 

higher authority (the Chief Secretary) passed any order under Sub-

Rule-5 of Rule-4 of the “Rules of 2002”. Thirdly and more 

importantly, Sub-Rule-5 of Rule-4 does not allow to give additional 

time to dispose of the representation. A careful perusal of Sub-Rule-

5 of Rule-4 clearly shows that when the competent authority due to 

any administrative reason is unable to dispose of the representation 

within the period specified in Sub-Rule-4 of Rule-4, he shall report in 

this regard to the higher authority and the higher authority shall 
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pass an appropriate order for ensuring disposal of the 

representation within the period specified under Sub-Rule 4 of Rule-

4. Sub-Rule-5 of Rule-4 deals with a situation where the matter is 

reported by the competent authority to the higher authority 

expressing his inability to dispose of the representation within the 

specified time due to any administrative reason and it is not a 

provision to permit extra time to dispose of the representation by 

the higher authority. Any order under Sub-Rule-5 of Rule-4 shall 

necessarily be for ensuring the disposal of representation within the 

specified period under Sub-Rule-4 of Rule-4. Thus, the respondents 

in their written statement and learned A.P.O. in his arguments have 

failed to explain the delay of more than 3 years in disposing of the 

representation of the petitioner against the adverse entry.  

10.      Learned A.P.O. also argued that the petitioner has been 

given special adverse entry during the course of the year. It is not a 

normal annual adverse entry. “Rules of 2002” deal with the normal 

annual adverse entry and, therefore, procedure to dispose of 

representation against “Special Adverse Entry” has not been 

provided under “Rules of 2002”. There is no force in the argument 

of learned A.P.O. On the one hand, learned A.P.O. has argued that 

the representation of the petitioner has been decided under Sub-

Rule-5 of Rule-4 of the “Rules of 2002” and on the other hand, he 

has stated that there is no provision in the “Rules of 2002” to deal 

with the special adverse entry. Moreover, the Government Order 

No. 1712/Karmik-2/2003 Dated 18th December, 2003, paragraph 16 

has clarified the position of special adverse entry given during the 

course of a year. This paragraph prescribes that the procedure for 

disposal of the representation against special adverse entry will be 
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the same which is prescribed for normal annual adverse entry. The 

para 16 of the said G.O. is reproduced below:  

ÞdHkh&dHkh fo’ks”k vuqdwy ;k izfrdwy izfof”V fdlh ?kVuk@dk;Z fo’ks”k 

ds lEcU/k esa nh tkrh gSA fo’ks”k izfof”V vafdr djus ds ckjs esa Bhd ogh 

izfdz;k viuk;h tk;sxh tks lkekU; okf”kZd izfof”V vafdr djus gsrq viuk;h 

tkrh gS] fdUrq ;g /;ku esa j[kk tkuk pkfg, fd ,slh fo’ks”k izfof”V fdlh 

?kVuk@dk;Z fo’ks”k ds lEcU/k esa gh gks rFkk blesa lkekU; ewY;kadu u fd;k 

x;k gksA ;fn ,slh fo’ks”k izfof”V izfrdwy gks rks mls lalwfpr djus rFkk mlds 

fo:) izkIr izR;kosnu ds fuLrkj.k ds lEcU/k esa ogh izfdz;k viuk;h tk;s tks 

lkekU; izfrdwy izfof”V;ksa ds lEcU/k esa viuk;h tkrh gSA fo’ks”k izfof”V;ka 

vkyksP; o”kZ esa fdlh Hkh le; vko’;drkuqlkj nh tk ldrh gSa fdUrq ;g 

iz;kl fd;k tkuk pkfg, ,sls volj cgqr de vkSj dHkh&dHkh vR;ko’;d 

fLFkfr esa gh lkeus vk;saA lkekU; rkSj ij ,sls ekeyksa dk lkeos’k okf”kZd 

izfof”V esa gh fd;k tkuk vf/kd mi;qDr gksxkAÞ 

11.      In view of above, in the case at hand admittedly the 

representation against the special adverse entry was given by the 

petitioner on 19.10.2011. Admittedly, the representation against 

the adverse entry was disposed of on 18.05.2015. Thus, it is clear 

that the representation against the adverse entry was decided after 

more than three and half years which is much beyond the limit 

prescribed under Sub-Rule-4 of Rule-4 of the “Rules of 2002”. 

12.        Rule-5 of the “Rules of 2002” provides that where a 

representation against an adverse entry has not been disposed of 

in accordance with Rule-4, such entry shall not be treated adverse 

for the purpose of promotion, crossing of Efficiency of Bar and 

other service matters of the Government Servant concerned.  

13.      In the light of discussion in paragraph 8 to 12, I reach a 

conclusion that the representation of the petitioner against the 
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adverse entry has not been disposed of in accordance with Rule-4 

and, therefore, such adverse entry shall not be treated adverse for 

the purpose of promotion, crossing of Efficiency of Bar and other 

service matters of the petitioner as provided under Rule 5 of the 

“Rules of 2002”. 

14.     Learned counsel for the petitioner and learned A.P.O. have 

not raised any other issue in the case. 

15.      For the reasons stated above, the claim petition deserves 

to be allowed. 

ORDER 

The petition is hereby allowed. The orders dated 08.08.2011 

(Annexure: A1) and 18.05.2015 (Annexure: A2) are set aside. The 

entry given to the petitioner by the impugned order (Annexure: A1) 

shall not be treated adverse for the purpose of promotion, crossing 

of efficiency of bar and other service matters of the petitioner. The 

petitioner will also be entitled for consequential benefits, if any, as 

per law and rules. No order as to costs.   

 

             (D.K.KOTIA) 
                VICE CHAIRMAN (A) 

DATE: FEBRUARY 28, 2017 

DEHRADUN. 

 

KNP       


