BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
BENCH AT DEHRADUN

Present: Hon’ble Mr. D.K.Kotia

------- Vice Chairman (A)

CLAIM PETITION NO. 45/ DB/2016

Ajab Singh S/o Shri Pradeep Kumar aged about 39 years presently posted as
Fireman at Fire Station, Kotdwar, District Pauri Garhwal, Uttarakhand.

e Petitioner
Versus

1. State of Uttarakhand through Secretary (Home), Government of Uttarakhand,
Secretariat, Subhash Road, Dehradun.

2. Inspector General of Police, Garhwal Circle, Dehradun, Uttarakhand.

3. Superintendent of Police, Pauri Garhwal, Uttarakhand.

veeeeeennnn.RESPONdents.

Present: Sri L.K.Maithani, Ld. Counsel
for the petitioner.

Sri Umesh Dhaundiyal, Ld. A.P.O.
for the respondents.

JUDGMENT

DATED: FEBRUARY 09, 2017

1. The petitioner has filed the present claim petition for seeking the
following relief:

“(@) To issue an order or direction to set aside both the
impugned punishment order of same number of dated
13.02.2015 (Annexure No.A-1 & A-2 of the petition) and
impugned appellate order dated 06.06.2016 (Annexure
No.A-3 to the petition) passed by the respondent Nos. 3 and
2 respectively declaring the same as null and void along
with all consequential benefits.
(b) To issue an order or direction to concerned
respondent to pay the salary of the period 08.08.2014 to
17.08.2014 to the petitioner.



(© To issue any other suitable order or direction which
this Hon’ble Tribunal may deem fit and proper in the
circumstances of the case.
(d) To award the cost of the petition to the
petitioner.”
The petitioner is a Fireman in the Police Department, Government of
Uttarakhand and posted at Fire Station, Kotdwar, District Pauri
Garhwal.
The petitioner was issued a show cause notice on 24.10.2014 by the
Superintendent of Police, Pauri Garhwal (respondent no. 3) as to why
the censure entry be not given to him as a minor penalty under ‘The
Uttar Pradesh Police Officers of the Subordinate Ranks (Punishment and
Appeal) Rules, 1991’ (which is applicable in the State of Uttarakhand).
The said Rules hereinafter referred to as Rules of 1991. The allegation
against the petitioner, based on the preliminary enquiry in the show

cause notice was as under:

“BRIRAA 3ol R,
g1 ARTEEE aftrer), uid) |

9¥—2014 § G4 AU GRRX LI dicgR 4 GRAT & U Frgaa o
dl SU Heiidsd, ARTIHE ¢d U 99T Sca’iEvs qe}igd A 3uH
AT AT SIofl—3AT6—7 /2014 (7) faTd 23.07.2014 & FRT 3MUDI
IFEFRYT YeMEA® MR W)X o[us i€l °§ o-ug A-ara fefa fean
TRAT AT| MY d IJUTdAd d AUDI faAid 01.08.2014 HI BRI FIF

HIcgR ¥ IUC 50 —14 HHY 13:45 ol A4gdd TUS g AR W)
SRIgFd fHAT AT AT| MUDI 916 WIAMRYT ATl D FR—ATER
f&<1I® 08.08.2014 &1 I(UAT JTHA WUS AAdrad H HIAT AMBY AT U=,
AMUD §RI FHEFGT SYS H A 9 $d AR Swd -y AA-dre
Y TIFRYT UR A AR YT $R faid 18.08.2014 &I W-us UIST H
B Ul A fHar AT Wl STEIPSIRAT & el P Al Bl
geRiT &var 2 | usl FRMER ARy & gurdd H REIRG S-us
H SUAT ANMA &Y & YT 8 A0 Sod AR 4 WIFRY &
faeg ©E U B 3 dRIAE s Ry oft, agEnfia 9 9 e
Ed g AMUSBT I8 HA U1 ddad & yfd gl dAmuRardl, srgma=dar,
JHHvgar vd W@esTERar &1 gdiie 2 |
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S YHT & G- A gfera Surehias i sfft X9 e |
IR g sz T | gfad Surefas 6t 9 ol o s fadten
17.10.2014 H 3IUSI I=AMABINRAI & AR DI T & BT Yulah:
Il grar AT 2 | BeRA®Y IAUD SHd Hd & ol e fIvg SwrEvs
(S090) refiawer Aofl & gferw AftrsRAl 3 gvs wa ardia fFrawmaci—1991
(FI®d Td SURYY) AR —2002 & A9 (1) & @vs (@) & SUEvs
@R) & I=<d AR SRIAE YRAY $ AUd IR 6 8g, R A
e AR ufSar 4 9 yeRr 9 uRfr e sifeéa s fdar s, &
SRUT qarel Aifew fefa fear smar 2—

“22014"

9d —2014 4 G4 IT BRR €IF dlcgR 9 BRWAT & ug FRjaa
of al 39U #elf-ig®, AfTeE td ura 997 ScREvS Qexigd A 37U+
AR G&T: SI—3M6——7 /2014 (7) foAT$H 23.07.2014 & RT BRRAT &I
IFEFRYT YIS MR R o[us i€l § o-ug A-ara fefa fean
AT AT| MY & IUTT H BIRIRAT $l f&1d 01.08.2014 &I BRI

I PHicgRT ¥ WS 0—14 TAI 1345 Fol \4FRId UG =BG
TIMIIRT R SRIYT fHAT TAT o1 | GIREAT Sl 918 AR AT
@ FErgaR f&s$ 08.08.2014 1 IJAUAT I WU AMIdiad d &R0
qIRY o1 UR=g 39 BRAA & gRI GWhEd SFug d 3HA 9 dxad
A Sed ATl AAd 4 R EaReT W R AR YT 6
fai® 18.08.2014 @I SEUg UlSl d & &9=1 IFMHA fHar <
SARGIRAT @& el & Jagar & ysRfa @xar 31 sRRAFT &)
FrRATMER e & IJurad H WIATIRd 99Ue H IAYAT T B b
gead g "0 STd e ¥ WIFFRY & fdg R 9T|a A DY
SrRIardl &l Ay off | e 9 4 Figaa ved g4 $9 GRRAT &I
IE Hd AU bded $ Y HIX ATUREIE, IAJAUTATENA]  JAHHIIAT Ud
wWoeraiRdar &1 gdie 2, el gk aRfv=<r &1 ordft 217

Id: AU 39 HRY qar_il Aifed yiita @ 15 @9 @ < U=
TWEAHIOT YA B b AU SUNITd G¥a~ § T Hedl 2 | AU I8
wee fHar omar 2 & Faa @Efr @ sr<r e wWsdiaxv yra g1 W)
9 R wErfuyds ffarR &1 & uva € afE acw uiRa &
S, afe smuer wdiever feiRa @afr 4 yra & glar @ @ snue
WEHIOT & IFE H TP el Iy uiRa &~ g o+, e ford
I WA forgR &7 | YT | gfaa oia smer | Ao & o @l
2|

Aol b-olid AT 03 db

UATH —<—15 /2014 yferd arefars
fai® — 3racax, 24,2014 ISl Tgard |



The petitioner submitted the reply to the show cause notice on
19.11.2014 and denied the charge levelled against him.

Respondent No. 3 considered the reply to show cause notice submitted
by the petitioner and did not find the same satisfactory and found the
petitioner guilty and awarded minor penalty of censure entry on
13.02.2015 (Annexure: Al).

The petitioner filed an Appeal against the punishment order to
respondent No. 2 which was rejected on 06.06.2015 (Annexure: A 3).
The petitioner has challenged the minor punishment of “censure”
mainly on the grounds that points raised by the petitioner in his reply to
the show cause notice have not been considered; the punishment order
has been passed only on the basis of the preliminary inquiry report;
findings of the preliminary inquiry report were perverse and without
any basis; the act of the petitioner does not construct any misconduct;
the punishment order is bad in the eye of law and it was right of the
petitioner to approach the Hon’ble High court against his transfer.

The claim petition has been opposed by respondents No. 1 to 5 and it
has been stated in their joint written statement that the inquiry against
the petitioner has been conducted under Rule 14(2) of the Rules of
1991. The petitioner was given a show cause notice. The petitioner
replied to the show cause notice and his reply was duly considered by
the disciplinary authority. His reply/explanation was found
unsatisfactory by the disciplinary authority. The disciplinary authority
passed an order under Rule 14(2) of the said Rules and the petitioner
was awarded minor penalty of ‘censure’. The petitioner has been
provided due opportunity to defend himself adhering to Rules and the
principles of natural justice. The contention of the respondents is that
the Rule 14(2) of the Rules of 1991 has been fully complied with. The
appeal of the petitioner was also duly considered and rejected as per
Rules. The petition is, therefore, devoid of merit and liable to be

dismissed.
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The petitioner has also filed rejoinder affidavit and the same averments
have been reiterated and elaborated in it which were stated in the
claim petition.

| have heard both the parties and perused the record including the
inquiry file carefully.

Before the arguments of the parties are discussed, it would be
appropriate to look at the rule position related to the minor
punishment in Police Department. Relevant rules of the Uttar Pradesh
Police Officers of the Subordinate Ranks (Punishment and Appeal)
Rules, 1991 are reproduced below:-

“4. Punishment (1)The following punishments may,
for good and sufficient reasons and as hereinafter
provided, be imposed upon a Police Officer, namely:-
(a) Major Penalties :-

(1) Dismissal from service,

(i1) Removal from service.

(iiI) Reduction in rank including reduction to a lower
scale or to a lower stage in a time-scale,

(b) Minor Penalties :-

(1) With-holding of promotion.

(i1) Fine not exceeding one month's pay.

(i11) With-holding of increment, including stoppage at
an efficiency bar.

(iv) Censure.

“5. Procedure for award of punishment- (1) The cases
in which major punishments enumerated in Clause (a) of
sub-rule (1) of Rule 4 may be awarded shall be dealt with
in accordance with the procedure laid down in sub-rule
(1) of Rule 14.

(2)The case in which minor punishments enumerated
in Clause (b) of sub-rule (1) of Rule 4 may be
awarded, shall be dealt with in accordance with the
procedure laid down in sub-rule (2) of Rule 14.

(3)- e, 7

“14. Procedure for conducting departmental
proceedings- (1) Subject to the provisions contained in
these Rules, the departmental proceedings in the cases
referred to in sub-rule (1) of Rule 5 against the Police
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Officers may be conducted Iin accordance with the
procedure laid down in Appendix I.

(2) Notwithstanding anything contained in sub-rule (1)
punishments in cases referred to in sub-rule (2) of
Rule 5 may be imposed after informing the Police
Officer in writing of the action proposed to be taken
against him and of the imputations of act or omission
on which it is proposed to be taken and giving him a

reasonable opportunity of making such
representation as he may wish to make aqgainst the
proposal.

(€0) P ”

The above rule position makes it clear that in order to impose minor
penalty, it is mandatory to inform the Police Officer in writing of the
action proposed to be taken against him and of the imputations of act
or omission on which it is proposed to be taken and to give him a
reasonable opportunity of making such representation as he may wish
to make against the proposed minor penalty.

Learned counsel for the petitioner has argued that after the transfer of
the petitioner to Nainital, he was relieved from Kotdwar on 01.08.2014.
After that he had approached the Hon’ble High court and got stay order
against his transfer order on 08.08.2014. The petitioner could get the
certified copy of the Court’s order on 11.08.2014. The petitioner
thereafter made efforts to join at Kotdwar. He presented the copy of
the stay order at Police Headquarters on 13.08.2014 and then his
transfer to Nainital was stayed on 14.08.2014 by the Police
Headquarters and he was asked to report at Pauri District. Thereafter,
he joined at Pauri on 18.08.2014. Learned counsel for the petitioner has
also argued on some other points which are mentioned in paragraph 7
of this order. Here, it would be pertinent to mention that this Tribunal
is making a judicial review and not sitting as appellate authority. It _is

settled principle of law that in judicial review, re-appreciation of

evidence as an appellate authority is not made. The adequacy or

reliability of the evidence is not the matter which can be permitted to

be argued before the Tribunal. The Hon’ble Supreme Court, in case of




B.C.Chaturvedi vs. Union of India, 1995(5) SLR, 778 in para 12 & 13
has held as under:
“12. Judicial review is not an appeal from a decision but a
review of the manner in which the decision is made. Power of

judicial review is meant to ensure that the individual receives

fair treatment and not to ensure that the conclusion which the

authority reaches is necessarily correct in the eye of the Court.

When an inquiry is conducted on charges of misconduct by a

public servant, the Court/Tribunal is concerned to determine

whether the inquiry was held by a competent officer or whether

rules of natural justice are complied with. Whether the

findings or conclusions are based on some evidence, the

authority entrusted with the power to hold inquiry has

jurisdiction, power and authority to reach a finding of fact or

conclusion. But that finding must be based on some evidence.

Neither the technical rules of Evidence Act nor of proof fact or

evidence as defined therein, apply to disciplinary proceeding.

When the authority accepts that evidence and conclusion

receives support therefrom, the disciplinary authority is

entitled to hold that the delinguent officer is quilty of the

charge. The Court/Tribunal in its power of judicial review does

not act as appellate authority to re-appreciate the evidence and

to arrive at its own independent findings on the evidence. The

Court/Tribunal may interfere where the authority held that
proceedings against the delinquent officer in a manner
inconsistent with the rules of natural justice or in violation of
statutory rules prescribing the mode of inquiry or where the
conclusion or finding reached by the disciplinary authority is
based on no evidence. If the conclusion or finding be such as no
reasonable person would have never reached, the
Court/Tribunal may interfere with the conclusion or the finding,
and mould the relief so as to make it appropriate to the facts of
each case.

13 The disciplinary authority is the sole judge of facts. Where

appeal is presented, the appellate authority has co-extensive



power to reappreciate the evidence or the nature of
punishment. In a disciplinary inquiry the strict proof of legal
evidence and findings on that evidence are not relevant.
Adequacy of evidence or reliability of evidence cannot be
permitted to be canvassed before the Court/Tribunal. In Union
of India v. H.C. Goel (1964) | LLJ 38 SC, this Court held at page

728 that if the conclusion, upon consideration of the evidence,

reached by the disciplinary authority, is perverse or suffers

from patent error on the face of the record or based on no

evidence at all, a writ of certiorari could be issued.”

14. The Hon’ble Apex Court in para 24 of Nirmala J. Jhala Vs. State of
Gujrat 2013(4) SCC 301 has also held as under:-
“The decisions referred to hereinabove highlight clearly,
the parameter of the Court’s power of judicial review of
administrative action or decision. An order can be set-aside
if it is based on extraneous grounds, or when there are no
grounds at all for passing it or when the grounds are such
that, no one can reasonably arrive at the opinion. The
Court does not sit as a Court of Appeal but, it merely
reviews the manner in which the decision was made. The
Court will not normally exercise its power of judicial
review unless it is found that formation of belief by the
statutory authority suffers from malafides,
dishonest/corrupt practice. In other words, the authority

must act in good faith. Neither the guestion as to whether

there was sufficient evidence before the authority can be

raised/examined, nor the question of re-appreciating the

evidence to examine the correctness of the order under

challenge. If there are sufficient grounds for passing an

order, then even if one of them is found to be correct, and

on its basis the order impugned can be passed, there is no

occasion _for _the Court to _interfere. The jurisdiction is

circumscribed and confined to correct errors of law or
procedural error, if any, resulting in manifest miscarriage

of justice or violation of principles of natural justice. This
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apart, even when some defect is found in the decision-

making process, the Court must exercise its discretionary

power with great caution keeping in mind the larger

public interest and only when it comes to the conclusion

that overwhelming public interest requires interference,

the Court should intervene. ”

It is clear from above judgments that the scope of the judicial review is
very limited. The Court or the Tribunal would not interfere with the
findings of the fact arrived in the departmental enquiry proceedings
excepting the cases of malafide or perversity or where there is no
evidence to support a finding or where a finding is such that no man
acting reasonably and with objectivity would have arrived at that
finding. The Court or Tribunal cannot re-appreciate the evidence like an
appellate Court so long as there is some evidence to support the
conclusion arrived at by the departmental authority, the same has to be
sustained. While exercising the power of judicial review, the Tribunal
cannot substitute its own conclusion with regard to the misconduct of the

delinquent for that of the departmental authority. In case of disciplinary

inquiry, the technical rules of evidence and the doctrine of ‘proof

bevond doubt’ have no application. “Preponderance of

probabilities” and some material on record would be enough to

reach a conclusion whether or not the delinguent has committed

misconduct

After careful examination of the whole process (including original file of
inquiry) of awarding minor punishment of ‘censure’ to the petitioner, I
reach a conclusion that the case of the petitioner is not made out. The
minor punishment was awarded to the petitioner after an inquiry. The
inquiry was based on evidence and there is no malafide or perversity. It
is also well settled law that the judicial review is directed not against the
‘decision’ but is confined to the examination of the ‘decision making
process’. Hon’ble Supreme Court in S.R. Tewari Vs. Union of India
2013 (6) SCC 602 has held as under:-

“The court must keep in mind that judicial review is not
akin to adjudication on merit by re-appreciating the

evidence as an appellate authority. Thus, the court is
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devoid of the power to re-appreciate the evidence and
come to its own conclusion on the proof of a particular

charge, as the scope of judicial review is limited to the

process of making the decision and not against the

decision itself and in such a situation the court cannot

arrive on its own independent finding.”

In view of analysis in paragraph 13 onwards, it is clear that the
proceedings of imposing minor punishment were conducted in a
just and fair manner and there is no violation of any law, rule or
principle of natural justice and, therefore, this Tribunal has no
reason to interfere in the minor penalty of ‘censure’ awarded to

the petitioner.

The petitioner has also challenged the order of respondent No.3 dated
13.02.2015 (Annexure: A 2) by which treating the period from
08.08.2014 to 17.08.2014 as unauthorized absence of the petitioner
from duty, his salary for 10 days was decided not to be paid on the basis
of ‘ no work no pay’ principle. Before passing this order, a show cause
notice was given to the petitioner by respondent No. 3 on 24.10.2014
(Annexure: A 8). The petitioner replied to this show cause notice on
19.11.2014 (Annexure: A 12). The Respondent No.3 considered the
representation of the reply to the show cause notice given by the
petitioner and found it unsatisfactory and passed a reasoned order for
non-payment of salary to the petitioner for 10 days on 13.02.2015.
After perusing show cause notice, reply to the show cause notice and
the order of Respondent No.3, | find no illegality in this order dated
13.02.2015 (Annexure: A 2) and, therefore, the Tribunal has no reason
to interfere.

For the reasons stated in the preceding paragraphs, the claim petition is
devoid of merit and the same is liable to be dismissed.

ORDER

The petition is, hereby, dismissed. No order as to costs.



DATE: FEBRUARY 09, 2017
DEHRADUN.

VM

(D.K.KOTIA)
VICE CHAIRMAN (A)
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