BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
BENCH AT DEHRADUN

Present: Hon’ble Mr. D.K.Kotia

------- Vice Chairman (A)

CLAIM PETITION NO. 24/ DB/2015

Dharampal Singh Saini, S/o Late Sri Shambhu Singh, R/o Village and Post Office
Kaluwala, Paharipur, Jahanpur, District Saharanpur, U.P..

ceeeeeeeenn PetItIONEY
Versus
1. State of Uttarakhand through Secretary Agriculture, Government of
Uttarakhand, Dehradun.
2. Director, Department of Agriculture, Nanda ki Chowki, Prem Nagar, Dehradun.
3. Chief Agriculture Officer, Niranjanpur Sabji Mandi, Dehradun.

veeeeeaenen.RESPONdeEnNts.

Present: SriV.P.Sharma, Ld. Counsel
for the petitioner.

Sri Umesh Dhaundiyal, Ld. A.P.O.
for the respondents.

JUDGMENT

DATED: FEBRUARY 06, 2017

1. The petitioner has filed this claim petition for seeking the following relief:-

“(iy To issue order or direction to the respondents quashing
the impugned charge sheet dated 08.09.2014 along with its

effect and operation also.

(i) To issue order or direction to the respondents to pay the
gratuity amount of Rs.5,97,680/- along with interest @
18% per annum to the petitioner from the date of
retirement till the date of payment.

(i)  Any other relief which the Hon’ble Court may deem fit and
proper in the circumstances of the case.

(iii)  To award cost of this petition to the petitioner.”
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The necessary facts required to appreciate the rival contentions
advanced on behalf of the parties are stated in brief hereunder:-
The petitioner has been an employee of the Department of Agriculture,
Government of Uttarakhand.

The petitioner, for the alleged misconduct when was working as Store
In-charge, Vikas Nagar Block, Dehradun in 2010, was issued a charge
sheet on 19.10.2011 (Annexure: A 4) containing three charges.

After attaining the age of superannuation, the petitioner retired from
the post of Assistant Agriculture Officer- Grade-ll, Uttarkashi on
30.09.2012.

The inquiry against the petitioner continued even after his retirement
on 30.09.2012.

The Director, Agriculture, Department of Agriculture, Government of
Uttarakhand vide order dated 08.09.2014 cancelled the departmental
proceedings against the petitioner (Annexure: A6). The charge sheet
dated 19.10.2011 was, therefore, dropped and it stood withdrawn.
However, the Director, Agriculture issued another charge sheet dated
08.09.2014 initiating the departmental inquiry against the petitioner
afresh. The order of the Director, Agriculture (Annexure: A6) reads as

under:-

“3reer

I & AT SFUel H @d% 2010 W Y&l WY gaR 8q 84
e & w9 A fqaRa & & a1 9 & wagd d gy d el
T afafiaael & woa@sy Yo geal il siftRer sifife sh
gHUTd A1, apicll<l IvsR Y9Nl fApaTR SFUg Jegd @ faws
IATHAD HIAATE] YR B T | Sdd YR B T JIATAATHD
rRiardl gaTa fFraaEedl Jor— ScavEvs WXaR ddr  Frsmaed
(rgemae ve Irdia) frawmaett 2010 § fRefRa ufear & sasfa yafaa
T 8 © Boaey FRuad & ey Ho 3401 f&-1I$ 08.09.20014 &
§RI S&d SIS drRiarsl fFved s <1 14T |

gyafad g&eer ¥ sl T afEfiaad iR yafa @ s @
HAtdwy Yo gedl il Siffe s eriurer A0, doprell AvSR g
fAPTR 99U IEIgT @ fTvg ScavEvs R a1 fREmad
EwmEs wad i) 2010 & Fw—7 @ o=id FaiRa ufbargar
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fafdraa sremaTeTe SRIAEl U &Yd gd axdl R siafiadarsi
3 fAeg HaM IR U3 96 iedl dfzad 59 FAder & e Sud=
AT Of RET © & Il f6d o 2 aRiv a9 &1 yfaswr e gifta
$ Uwe fed @& I=wild JeiswaEd] & [ A1 ghAlkaa a1 |
IRIY 93 &1 yfaswR S9a fAaiRa s@Efr 4 yega 9 f&d S 91 <3
A I8 RN J@uiRd & off SN f& fefa f&d o1 @ Ry =
@ w9 § gefad At &1 §8 98 wear @, aeaR Y d
IRl R sfFafiaare @ fdvg ScavEvs RSN daa (I
d Idicr) frmaell 2010 @ sr=ia fAfga  grfaem=l &1 a1 @~d g4
gefad sHal @ Fgfda v sgumafe it s den siftaw
fola o9 2 9eW td fred B & Boaw@wy Uhav®ml AfUH Hridrdl
O~ HR 4 AR |

(Hrogsao #zw)
oY R,
ISTRRITS
Y F3emeay, ScrEvs
QEGA
UHie— ®0f0/ 3427 /AWl /Slid/edl /3eRIgA/ 20014—15 / feAi®

08 /09 /2014

yfafafa— fr=fafaa &1 gaarel va smavas srfard 2q 9@

1. gafaa A, st gdura 990, (@@l avsR 99 fasraR
UG QeI g1 J& &fY e dgvgd I(Woiiad S1a gIR1)

2. Y& Sy ARSI e <1 36 Fider & wrer ufda &, smrd fea
ST 2 3mey gWfEad ddEl @ swad ed g3 yiia wi|
JgTswE] sRidy & 3@ s ghfEaa a1 |

3. 9U »fY fer®s, da darga vd gl sfy feuraa scavevs
QEUGA |
4. IR BN FRes Teara qved UlST|

53TS Y=ATdell |

oy e
IR EC S

Both the charge sheets were identical and the charges against the
petitioner in old charge sheet dated 19.10.2011 (Annexure: A 4) and the

new charge sheet dated 08.09.2014(Annexure: A 1) are exactly the



same. The charge sheets (dated 19.10.2011 and 08.09.2014) read as

under:-

“INIT 99

ot gyt g @ ai—2
ISR Y¥R faspraEvs fas TR,

SFUS QENIgA |
MY o9 sk YUN fadraegve fdeTR © ug R &rivg 2, dl

AMUS §RT Holl ®U A a1 dId @ giftd &1 8 TAT AMUS §RI
faepraEvs svia <gruarEal s W woll ®u 4 a1 fig &1 angfd
@1 2| A IMUHI AT N & Hoff wU 4 yTd s34 g 91 gaHR 4
Rifaa fovar wmar 21

INIY TE=T—1

IMUd gRT s YUl faprawEvrs fdeR & U TR HRiRd
IBd BU vl doR @ U G&AT 125 WX fdd 159655 fo=ites 22.05.2010

AR Y9Rd YU THl & o4l §I9 12.00 ®0 &I ol fhar 8, ==

R YAd YRl §RT Sad 9IE1 9T A8l @1 | Aud gRT Wik [/g
g1 9 B9 9 Sad AEFT &l doR H ST B Sdd W=l ey s
2| W= WVSR WX Sad AT #Hifas Ged & 9ng Sude T8 urfl
Al | 3@ AMUD §RT 12.00 H0 AT €ISl D A=A W64/ AW fHar
T 2| fIad I $1 48000.00 w0 BT ART S 2| I7A: YD 12.00
$0 odar 9 foEal $d 48000.00 w0 IEA/AUWd HIA  aAT
AfrerEl § sfeT /aawigfen 3q sxifua fear smar 2

Hel-id:— A& ol 399 IR & gie o g i |

1. st dodHlours® S0 Hofo(ad-Nal e &Y Fdsmea #1 feais
3.08.2010 ®I vt fewsht St &Y ey® &1 u=i® 3476 feT® 5.08.
2010 @I gfa |

IRIY &AT—2

el dsvgT gRT v ™ Iveq |a@md d R
IFRREAT go1er 4 M & Bweadwy araHl 9 3ifed $a1 fiw gar
<Hl B VST HR WERdAl o fAfSagr # e @ " A
JEIRAMT ¥ @A I B SURYT ATUR B SRR I8RIGA Bl
ferem war |

IFT PH H IAYFd P IRTEVS SRl & IR olid dldl &
gofl—1 § ared d&=ar oo 12 TF 1983 TS 8 UW 16 a1 ol —1 d
ol & 2 R A1 & S WT U™ W g | 9red 9@ godlo 12 U4E
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1983 | U& faa ¥ <1 xR a1 e &1 myfed & =it @ < fs wwra
el 2 |

13 Sl B g6l AUR o9 dlel fafsagr @ afrdal (gsii—)
H 9 81 9 1980.00 0 <Al dIal H®I ST w0 7898220.00 BIdl 3
woif w4 gyt fear siar gdya grar 2

SFUG QENIgd H 3 ¢ REal gwwrell @UR &R dlel fafsagr &
AfreEi(shi—1) § a8 @ 9 430.00 $0 AT 95 &I ®WO 1715270.
00 &1 amyfef woff gy =it 21 39 wolf syfd 4 4 e fFraEvs
H IuIfa® IMER X 149.30 H0 <Al dIul &R WO 595557.00 Hofl
wU 9 AU gRT 9T fHar sr=r ydia giar @ o mue gr1 faft=1
< doal & A1 i @1 Boff wu @ amygfd @Y 2| sra: smuwmt
sOo foay sy fear smar 2

H-iH— A1ed Sl 399 3RIY 31 gfie § va-ig =i |

1. ¥B% MSH YN gRT 9N 9, 3mus g1 ol Wik Wfie &) gfa
Ud 3MUP gRT oM fod &) gfa|

2. 99 iy fAQe® (Acbrella HHI&Y) & UFAT$ 4988 fRA1FH 20.09.2010
@1 9fd vd &fY feore 9=31® 5078 24.09.2010 &1 Ufa, ¢d IMYda &
STIEvS © UATS 4498 TS 1.02.2011 & gfaa|

IRIY 9&IT—3

<ar fie emyfid td faoavor @ weva 4 @) i yRfwe g srEa@
3 IRME #Ho MY Wisw sRURYE dduiEsT Aaa g1 5 o=
%Al q 3 e Rera MM @ yifta <ofd w18 |, S99 wwva wAf
| #Ao Ay Niew sRURYE dadiwsT Aara gRT 6l @ aleER)
(Groiderw) @ fawg 4 yefad AR &) faurr 9 g9 g a1
g, s AER wR yarer J A @ e wehaa wd grr weff wu 4
I wAf & a1 i B9 w0 <EAr w2, Re e v
o-ug & 9B Ml 4R giftg s =AY 2

wee 8 % 99 A g1 a1 i A fHar wam al 9B MEE W)
agfd +ff woff ®u § <ol T 2 Jon s gRT W woll wu | =
it &Y yiita @Y 2| ora: Saa Afafiaar ag sl IRifYa fear sar
2

Hel\id:— A1ed ol Iad ARIY & gie & ysa gt |
1. 9P X SwaX YSY &I UAIG — sdrodbiio(fdesrgoso)

q0,/10—11 /3R /A< WG / 2743 / 4dorsg &x / feis
17.03.2011
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2. FRemed ®R 4 9d@Ma g FYea 9se @ afterl w4
Prearefl fazdvs S ey, ScavEvs &) dw@ma Rufe s
13.04.2011

3. Gel$ dIforsy P A0 ars Jefld ga 9 WRd YR Mo &I YA
—77/ f&® 29.06.2011

4. GBS 4d1OSd HR A0 are Gl g 9 9Rd YR XTSRATT BT U
—78/ fa&dT® 29.06.2011

5. o Ffer frsw FRURIE dauiEsT Aard gRT Suds R T
I & AR R I BHl A HRAT a1 fAaver w»ai 9 B &I
faa=oT |

Id: SWIFd IRIUT & HA A AU U&7 &I Wl & & 39 ARIY
T B gyt & 15 &9 @ Ivid Iud 99 um A fafRea
WEHYT / YIS URd &Y | SUWRIGd IRIUl & W&o d Ifq 3y
wWa SuRerd gy ar fadfl wieh 4 kg ovem 9ed € a1 S99
A /A gdr aAT rfad ke &1 ey W faRaa SR @ w1 g
BN |

afs Saa FaiRa s@fyr & sFafa smusT ygwr yra -7l ghar 2,

dal I8 AT SR {6 3mudl Sed IRIYl & fasy 4 9 a8 &8 ©
Td de9R JITR drRIaE] G~ &R < il |

EALREEICY

1)

SITKIECES]

As has been mentioned earlier, the petitioner retired on 30.09.2012.
The entire amount of gratuity of the petitioner amounting to
Rs.5,97,680/- was withheld by the respondents due to pending
departmental inquiry.

The petitioner has challenged the departmental inquiry which has
been initiated afresh by issuing the new charge sheet on 08.09.2014
after his retirement on 30.09.2012. The petitioner has also sought relief
for payment of withheld amount of gratuity with interest.

The main ground on the basis of which the initiation of the
departmental inquiry issuing the charge sheet dated 08.09.2014 has
been challenged is that the same is illegal, time barred and against the
provisions of Article 351-A of the Civil Service Regulations.

The contention of the petitioner in the claim petition is that the
departmental inquiry which was initiated by issuing the charge sheet

dated 08.09.2014 after the retirement of the petitioner on 30.09.2012
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3.5

pertains to the allegations for the period April, 2010 to June, 2010. The
allegations in the charge sheet are in respect of events which took place
more than four vyears before the institution of departmental
proceedings on 08.09.2014.
The petitioner has also contended that the departmental proceedings
have been initiated against the Government Order W1
391 / ®ifie—2 /2003 fasi®d 28 3dd, 2003 (Annexure A 7A) and the
provisions of Article 351-A of the Civil Service Regulations.
The relevant part of the said Government Order dated 28.04.2003
reads as under: -
“dear 391/ d1fi®d —2 /2003
Uy,
JATAlS HFAR S,
|fea,
Scaxidel 2T |
|ar ¥,
I g9 4f¥q /afua,
Scaxidel 2T |
ST ® ATATT—2 QevIg: fa e 28 arde, 2003

fava— darfiga siffel @ fawg fufad wffa ey @ =0«
351—¢ @ 3avid Adield 9 gHafud sifvafiaar & ave o
IFIMEATHS HrAdaral |

By,

Aot s1ffel & fAeg fifaa afdw W= & =87 351-7
(39 IATEARY @ G SEIUl doli{ 8) @ A=adid, AdIdbld 9 dsfea
fedl ¢9 wred, o oA &1 e afa ugam srerar iR
AR & ARIY 8, @ foy sgwmafe srfardl ove SH@) 9eE o
Feldl IR & @ yifdem faemma 2, W=y SWIT AR draard)
3 faq a8 smawas @ & 9 darfhgia & gd aRiv—uz < f&ar =
2| afe darfgfa @ veam faf 0l 9@ (dwm) & fog -z g
ST g¥darfdd g df AT Yool ARII-9F o4 @ feaied & 4 ad 4@

Hel-id —g2Aiuf | g

ATl HAR Sl
ﬂﬁa III

The relevant part of Article 351-A of the Civil Service Regulations is

extracted as under:-



“351-A The Governor reserves to himself the right of
withholding or withdrawing a pension or any part of it,
whether permanently or for a specified period and the right of
ordering the recovery from a pension of the whole or part of any
pecuniary loss caused to Government, if the pensioner is found in
departmental or judicial proceedings to have been guilty of
grave misconduct, or to have caused pecuniary loss to
Government by misconduct or negligence, during his service,
including service rendered on re-employment after retirement.

Provided that-

(a) Such departmental proceedings, if not instituted while
the officer was on duty either before retirement or
during re-employment.

6)) Shall not be instituted save with sanction of the
Governor.

(i1) Shall be in respect of an event which took place
not more than four years before the institution
of such proceedings, and

(iii) Shall be conducted by such authority and in such
place or places as the Governor may direct and in
accordance with the procedure applicable to
proceedings on which an order of dismissal from
service may be made.”

Respondent No.1 State of Uttarakhand through Secretary, Agriculture,
Respondent No.2, Director, Department of Agriculture and Respondent
No.3, Chief Agriculture Officer, Dehradun have filed their joint written
statement. The joint W.S. is very brief and sketchy. It is difficult to
make out as to what stand is taken by the respondents on various
specific issues stated by the petitioner in the claim petition. The joint

W.S. of respondents is reproduced below:-

“gfaard 5o 01 & 03 d& &1 gfazuer um/ fafRea fad==

Y U — 3ol |UR YA i RYRM
¥ 41 a¥, U Y FeweAFa d4EE
wq
i, & fQuem SaRmEvs,

QEGA |



9

1— g8 & wvasal fawmr 4 Sy Y fRye @ us ) orika @ ©@
gfaardy &= 01 9 03 9 fafd@a aifdrga 2

2— Jg & wugsdl 9 Ifasr td@ Go@ad Ud -kfed &1 egdq o
forar 8 ud 1 e oear 2

3— AMAST YWY 01 § §{B T3] Hel o |

4— IIFIST & YR 02 A HB T8 BT B |

5—ATIHT & &R 03 H §B 8] Hel o |

6— AMABT & Y 4(4) adiaord 2| st o= uta g, dwrell= wvSR
g9l faepTg wve AR @ Ue R $rvd Yed gU dIel HUSR I
I doR & Y 91 125 WX @1 159655 fadTd 22.05.2010
ST 99d YA dter S 391 99 12.00 Fed & 9 fear w2,
Reg U UARd YARI §RT Sad AT 9T A8l @1 @ U WX Wi
gIed 9 BI @ $IRYT Iad AFT &l dolR d HICT S Iad AT IJqUY
feard 18 2| g 9veR W Sad dET Hifaw 9 @ 9ng T uis
A | 3ra: 91l §RT 12.00 0 <91 415 &1 AT &1 94 / AWa f&an
1, 9 TS $148000.00 ST 8GR w0 &1 &fd g3, o)
IYell @ AR UIRT fHd A 2 91l & §IRT J0 W0 48000.00 DI aYell
ST A8l fd 91 W) FYA &1 qaraE a2 fear )

7— 98 f& wfasr & gwr 4(a) sdierd 2| s dodlourss, Su Hfy
e, daaal ¥au iy Muay ScavEvs & 439@ 3478 1
05.08.2010 &I ffieror fewofy @ e W= faar T IRIT 95 W&l 2 |

8— AMFADT U 4(6) D HA H B T8I $al & |
9— ATFIBT & YR 4(7) & B9 ¥ B A8 Her 2 |
10— ITFIBT & YR 4(8) © B A & T8 HeT 2 |

11— IESHT & Y&R 4(9) daR 2| qd # feam & Ry uA
IcRIEvs RGN Qa1 FaamEell (3rgwmaa ¢ sfid) 2003 @ IgAR
fear T 2, ot g fraffRa gafaa sfeaar fear w8, stk wd
2

12— IAIFIST & YWR 4(10) & 9 H HB T8 Bl & |

13—ATFIST & Y& 4(11) & B A B T8 BT 2 |

14—TfIBT & &R 4(12) © B9 4 B T8 BT 2 |

15—ATFIST & Y&R 4(13) & HA 4 B 8 Hel 2 |
16—aTfdT & & 4(14) xdiord 2 |

17— IHT S IER 4(15) SRAIDR 2 | 9l @I driarE! yaferd @ |
18—TfadT & YWk 4(16) Ward a8 2|

19—ATFI®T & YR 4(17) & %9 4 §B TE Her 2 |

Irghdl
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gAY —

# SWiad rifea sruereal Gnfua sxar g fe o1 o1 9 =T 19
R ol o4, o fé srafaa siftreel o smenRa 2, 9@ td 98 2
HIs d2g -T2l fBurar 1y 2

b dr”’

A rejoinder has also been filed by the petitioner and the same
averments have been reiterated in it which were stated in the claim
petition.

| have heard both the parties and also perused the record including the
original file of the inquiry.

Learned Counsel for the petitioner citing the provisions of Article 351-A
of the Civil Service Regulations has argued that the departmental
proceedings could not be instituted against the petitioner after his
retirement without the sanction of the Governor. He has contended
that the charge sheet dated 19.10.2011 was cancelled and fresh charge
sheet was issued to the petitioner on 08.09.2014 after his retirement
on 30.09.2012 without the sanction of the Governor/ Government.
Learned counsel for the petitioner has also argued that the charge
sheet dated 08.09.2014 has been issued on the basis of events which
took place from April, 2010 to June, 2010 (Kharif crop season of 2010)
and the allegations, therefore, pertain to the period more than four
years before the institution of departmental proceedings on
08.09.2014. Thus, the institution of departmental action/ charge sheet
on 08.09.2014 is illegal, time barred and against the provisions of
Article 351-A of the Civil Service Regulations.

On behalf of Respondent Nos. 1 to 3, Ld. A.P.O. has argued that as the
earlier charge sheet was not in accordance with relevant rules, it was
cancelled and the departmental proceedings were initiated afresh
and the new charge sheet was issued on 08.09.2014 after the approval
of the Government. Ld. A.P.O. has further argued that the charge sheet
was issued to the petitioner on 19.10.2011 while he was in the service.
The charge sheet dated 19.10.2011 was cancelled on 08.09.2014 and on

the same day new (but exactly the same) charge sheet was issued and,
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therefore, the same departmental proceedings continued and there is
no violation of Article 351-A of the Civil Service Regulations.

Perusal of Article 351-A (reproduced in paragraph 3.5 of this order )
reveals that the “Governor” reserves to himself the right of
withholding or withdrawing the pension if the pensioner is found guilty
of grave misconduct in departmental proceedings or to have caused
pecuniary loss to Government during his service. Further, it has been
provided that such departmental proceedings, if not instituted before
retirement of Government servant, such departmental proceedings
cannot be instituted after the retirement of the employee unless
sanction of the “Governor” is obtained. In the case at hand, the
departmental proceedings were, of course, instituted against the
petitioner ( and the charge sheet was issued on 19.10.2011) before the
retirement of the petitioner while he was in service but as has been
stated earlier, the charge sheet dated 19.10.2011 was cancelled on
08.09.2014 and it stood dropped and withdrawn. Thereafter,
departmental proceedings were initiated against the petitioner afresh
on 08.09.2014 after his retirement on 30.09.2012. The petitioner was
issued a new charge sheet on 08.09.2014. The earlier charge sheet
dated 19.10.2011 no longer existed after its cancellation on 08.09.2014
and departmental proceedings which were initiated on 19.10.2011
(before the retirement of the petitioner ) were no longer pending. The
respondents issued a fresh charge sheet on 08.09.2014. As a result, the
departmental proceedings were started against the petitioner on
08.09.2014 after his retirement. For instituting departmental
proceedings against the petitioner on 08.09.2014 after his retirement
on 30.09.2012, it was essential to obtain the sanction of the
“Governor” as has been prescribed under proviso to Regulation 351-A.
Perusal of record including the original file of inquiry reveals that the
respondents have not obtained the ‘Sanction” of the “Governor” to
institute departmental proceedings or for issuance of the charge sheet
dated 08.09.2014 after retirement of the petitioner on 30.09.2012. In

spite of a very specific pleading in paragraphs 1(i), 4.13, 4.14 and the
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ground ‘A’ in paragraph 5 of the claim petition, there is no mention of
such sanction in the written statement of the respondents (reproduced
in paragraph 4 of this order). Neither in the written statement nor in
the original file of inquiry, there is any document or any indication to
show the sanction of the “Governor”. Learned A.P.O. has failed to bring
on record anything wherefrom it would be evidenced that the said
charge sheet was issued on the direction of the Governor of the State
or that the Governor of the State granted prior sanction for issuance of
the charge sheet dated 08.09.2014 or post facto sanction for institution
of the departmental proceedings or issuance of the said charge sheet.
Learned A.P.O. mentioned (without showing any document/ record)
that the approval on the charge sheet dated 08.09.2014 was given by
the Minister In-charge. Even if it is assumed that the approval of the
Minister In-charge was obtained, it is not enough as according to
Regulation 351-A, the Governor alone is entitled to accord the sanction
and no one else. In the case of Chief Engineer and Head of the
Department, Irrigation and Another Versus Rajendra Prasad Tayal,
Writ petition No. 71 of 2011, Hon’ble High Court of Uttarakhand at
Nainital has held as under:-

“In the writ petition, petitioner/State is contending that the
said charge sheet was authorized by the Minister In-charge and
appropriate file noting in that regard is available. It was
contended that in terms of the Rules of Business, made in
exercise of powers conferred by Clauses 1 and 2 of Article 166 of
the Constitution of India, the Minister In-charge of Irrigation
Department, i.e. the Department from where the respondent no.1
has retired, was competent to authorize issuance of the said
charge sheet. As aforesaid, under Regulation 351(A) of the said
Regulations, the Governor alone is entitled to do what has been
provided therein and no one else. Under Article 166 of the
Constitution of India, Rules of Business are to be made for more
convenient transaction of the business of the Government of a
State. Business of the Government of a State does not include

those, which have been specifically earmarked for the Governor

in the regulations made in exercise of powers of the Government
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of a State, as conferred by various provisions of the Constitution
of India. Furthermore, the Rules of business annexed with the writ
petition, do not show that any Minister or the Chief Minister or
even the Council of Ministers, i.e. the Cabinet, can deal with the
subject provided under Rule 351-A of the Civil Service
Regulations. We, accordingly, hold that in absence of either
Governor of the State initiating steps for issuing the said charge
sheet or authorizing issuance of the same, the said charge sheet
was not in accordance with Regulation 351(A) of the said
Regulations and, accordingly, the said charge sheet had no legal
backing to stand. Since the said charge sheet has been quashed
by the Tribunal, we find no scope of interference with the
judgment and order of the Tribunal. We dismiss the writ petition

accordingly.

(Servesh Kumar Gupta, J.) (Barin Ghosh, C.].)
30.06.2011”

Learned counsel for the petitioner has also argued that after the
retirement of the petitioner (on 30.09.2012), the departmental
proceedings could not be instituted (by issuing the charge sheet on
08.09.2014) as allegations pertain to the period April, 2010 to June,
2010. Since the events, on the basis of which the departmental
proceedings have been initiated, took place more than four years
before the date of the institution of the departmental proceedings, the
said charge sheet is time barred (and therefore, illegal) as per the
provisions of the Regulation 351-A of Civil Service Regulations.

Perusal of the charge sheet dated 08.09.2014, written statement
(reproduced in paragraph 4 of this order) and original inquiry file reveals
that the charges of supply of “Dhaincha Seeds” without delivery resulting
in embezzlement/ misappropriation of money pertain to the “Kharif Crop”
season of 2010, the period which is from April, 2010 to June, 2010. The
documents which have been shown by the petitioner with Annexure: A 5
to the claim petition and which are also available in the original file of
inquiry (and which have not been denied either in the written statement by
the respondents or refuted by learned A.P.O. during hearing of the case)

also clearly show that the allegations in the charge sheet dated 08.09.2014
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pertain to the period April, 2010 to June, 2010 and when calculated from
08.09.2014, the events are more than four years old and, therefore, the
said charge sheet is time barred as per Regulation 351-A.

With reference to time limit of 4 years as provided in Regulation 351-A,
the Hon’ble Supreme Court of India in State of U.P. and Another Versus
Shri Krishna Pandey, (1996) 9SCC 395 has held as under:-

“6. It would thus be seen that proceedings are required
to be instituted against a delinquent officer before
retirement. There is no specific provision allowing the
officer to continue in service nor any order passed to allow
him to continue on re-employment till the enquiry is
completed, without allowing him to retire from service.
Equally, there is no provision that the proceedings be
initiated as disciplinary measure and the action initiated
earlier would remain unabated after retirement. If Rule
351-A is to be operative in respect of pending proceedings,
by necessary implication, prior sanction of the Governor to
continue the proceedings against him is required. On the
other hand, the rule also would indicate that if the officer
caused pecuniary loss or committed embezzlement etc.
due to misconduct or negligence or dereliction of duty then
proceedings should also be instituted after retirement
against the officer as expeditiously as possible. But the
events of misconduct etc. which may have resulted in the
loss to the Government or embezzlement, i.e., the cause
for the institution of proceedings, should not have taken
place more than four years before the date of institution of
proceedings. In other words, the departmental proceedings
must be instituted before lapse of four years from the date
on which the event or misconduct etc. had taken place.
Admittedly, in this case the officer had retired on March 31,
1987 and the proceedings were initiated on April 21, 1991.
Obviously, the event of embezzlement which caused
pecuniary loss to the State took place prior to four years
from the date of his retirement. Under these

circumstances, the State had disabled itself by their
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deliberate omissions to take appropriate action against the
respondent and allowed the officer to escape from the
provision of Rule 351-A of the rules. This order does not
preclude proceeding with the investigation into the offence
and taking action thereon.”

11.1 The question of charge sheet, which is issued after the retirement and
after more than four years from the date of alleged incident is time
barred, has been dealt with by the Hon’ble Supreme court in a recent
case, Brajendra Singh Yambem Versus Union of India and Another
(2016) 9 Supreme Court Cases 20 decided by a bench of three Judges
on 26.08.2016.

11.2 The Rule which was under consideration before the Hon’ble Supreme

Court has been quoted in paragraph 34 of the judgment as under:-

“34. Rule 9(2) of the CCS (Pension) Rules, 1972 reads thus:

“9. Right of President to withhold or withdraw pension- (1).....

(2) (a) The departmental proceedings referred to in sub-rule (1), if instituted
while the Government servant was in service whether before his retirement or
during his reemployment, shall, after the final retirement of the Government
servant, be deemed to be proceedings under this rule and shall be continued
and concluded by the authority by which they were commenced in the same
manner as if the Government servant had continued in service :

Provided that where the departmental proceedings are instituted by an
authority subordinate to the President, that authority shall submit a report
recording its findings to the President.

(b) The departmental proceedings, if not instituted while the Government
servant was in service, whether before his retirement, or during his re-
employment, -

(i) shall not be instituted save with the sanction of the President,

(ii) shall not be in respect of any event which took place more than four

years before such institution, and

(iii)  shall be conducted by such authority and in such place as the

President may direct and in accordance with the procedure
applicable to departmental proceedings in which an order of
dismissal from service could be made in relation to the Government

servant during his service.”

11.3 The Rule above in paragraph 11.2 is exactly same as it is in Regulation

351-A of the Civil Service Regulations (quoted in paragraph 3.5 of this
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order). While CCS (Pension) Rules are for the Central Government
employees, Civil Service Regulations are applicable to the State
Government employees.

In the above case before the Apex Court, departmental proceedings
were instituted against the Commandant, CRPF which pertained to the
incidents for the period from 1995 to 1998. The Commandant
challenged the inquiry before the Hon’ble High Court which quashed
the charge sheets but liberty was granted to the disciplinary authority
to initiate departmental inquiry afresh. Meanwhile, the Commandant
retired on 31.08.2006. Thereafter, earlier charge sheets were
withdrawn and fresh charge sheets were issued on 22.08.2008 and
16.10.2009. The Commandant again challenged these two charge
sheets. Learned Single Judge of the Hon’ble High Court allowed the
petition on the ground that the charge sheets were time barred under
CCS(Pension) Rules. The State respondents filed appeal before the
Division Bench of the Hon’ble High Court and it was held by the Division
Bench that since the sanction was obtained by the disciplinary
authority from the President of India, then the bar of period of
limitation of four years as contained in Rule 9(2)(b) (ii) of the CCS
(Pension) Rules, 1972 will not apply. Against the order of the Division
Bench, the Commandant (Appellant) filed the Appeal before the
Hon’ble Supreme Court.

The Hon’ble Supreme Court in this case framed the following essential
guestions of law for consideration:-

(i) Whether the impugned judgment and order passed by the
Division Bench of the High Court correctly appreciates the
scope of Rule 9(2)(b)(ii) of the CCS (Pension) Rules, 1972 in the
light of the fact that the disciplinary proceedings were
initiated more than four years after the alleged incidents.

(ii)  Whether the impugned judgment and order is erroneous and
is vitiated in law ?

The Hon’ble Supreme Court in the case has held in Paragraphs

35,36,37,38,39,40 and 52 as under:-
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35. The learned counsel appearing on behalf of the appellant has rightly

placed strong reliance on Rule 9(2)(b)(ii) of the CCS (Pension) Rules, 1972. It
is an undisputed fact that the appellant retired from service on 31.08.2006.
The learned single Judge of the High Court by way of judgment and order
dated 18.05.2006 in Writ Petition No. 720 of 2002 quashed the disciplinary
proceedings in the case pertaining to the missing arms and ammunitions.
However, liberty was granted to the Disciplinary Authority/Enquiry Officer
to conduct the disciplinary enquiry afresh after supplying the copies of the
proceedings of the enquiry to the appellant. The said judgment and order of
the single Judge was challenged by the respondents by way of Writ Appeal
No. 45 of 2006, in which the Division Bench, by judgment and order dated
07.11.2006 upheld the order of the single judge of the High Court. It was
only pursuant to this that the fresh memorandum of charges dated
22.08.2008 was issued to the appellant, which was clearly beyond the
period of limitation of four years as provided for under the CCS (Pension)
Rules, 1972.

36. Similarly, in the case involving the contraband ganja, the single
Judge of the High Court by way of judgment and order dated 16.06.2006
passed in Writ Petition No. 805 of 2005 quashed the departmental enquiry
under the memorandum of charges dated 14.05.1998. The Division Bench
dismissed the Writ Appeal No. 25 of 2007 filed by the respondents vide
judgment and order dated 13.11.2008 and upheld the order of the learned
single Judge. It was pursuant to this that the fresh departmental enquiry was
initiated against the appellant on 16.10.2009 after obtaining sanction from
the President of India under Rule 9(2)(b)(i) of the CCS (Pension) Rules, 1972.

37. The appellant challenged the correctness of the sanction and charges
framed against him before the High Court of Gauhati, Imphal Bench in W.P.
(C) No. 264 of 2010. The High Court quashed the Memorandum of Charges
on the ground that it was issued after four years from the date of the
alleged incident. Therefore, it was held that the said action of the
Disciplinary Authority in initiating disciplinary proceedings is not valid in
law as the same was barred by limitation as per the provision of Rule
9(2)(b)(ii) of the CCS (Pension) Rules 1972. This important legal aspect of
the case was not considered by the Division Bench of the High Court while
setting aside the common judgment and order dated 01.09.2010 passed by
the learned single Judge in Writ Petition No. 904 of 2008 (arms and
ammunitions case) and Writ Petition No. 264 of 2010 (contraband ganja

case).
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38. It is a well established principle of law that if the manner of doing a

particular act is prescribed under any statute then the act must be done in
that manner or not at all. The aforesaid legal position has been laid down by
this Court in the case of Babu Verghese & Ors. v. Bar Council of Kerala &
Ors.7, the relevant paragraphs of which are extracted hereunder :

“31. It is the basic principle of law long settled that if the manner of
doing a particular act is prescribed under any statute, the act must be
done in that manner or not at all. The origin of this rule is traceable to
the decision in Taylor v. Taylor which was followed by Lord Roche in
Nazir Ahmad v. King Emperor who stated as under:

“[W]here a power is given to do a certain thing in a certain way, the
thing must be done in that way or not at all.”

32. This rule has since been approved by this Court in Rao Shiv
Bahadur Singh v. State of U.P. and again in Deep Chand v. State of
Rajasthan. These cases were considered by a three-Judge Bench of this
Court in State of U.P. v. Singhara Singh and the rule laid down in Nazir
Ahmad case was again upheld. This rule has since been applied to the
exercise of jurisdiction by courts and has also been recognised as a
salutary principle of administrative law.”

The aforesaid important aspect of the case should have been considered by
the Division Bench of the High Court instead of mechanically accepting the
argument advanced on behalf of the respondents that the case of the
appellant squarely falls under Rule 9(2)(b)(i) read with Rule 9 (2)(b)(ii) of CCS
(Pension) Rules, 1972. Therefore, the findings recorded by the Division
Bench in the impugned judgment are erroneous in law and are liable to be
set aside.

39. The learned ASG appearing on behalf of the respondents contends
that the period of limitation of four years as stipulated in 9(2)(b) (ii) of the
CCS (Pension) Rules, 1972 does not apply to the facts of the present case
for the reason that the departmental proceedings against the appellant
had already been initiated while he was in service, and it was because of
the pendency of the litigation before the High Court that the proceedings
could not be concluded and further disciplinary proceedings were
continued after obtaining prior sanction of the President of India as
required under Rule 9(2)(b)(i) of the CCS (Pension) Rules, 1972. The said
contention is untenable both on facts as well as in law.

40. The Division Bench of the High Court failed to appreciate the fact

that liberty had been granted by the High Court vide its judgment and
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order dated 07.11.2006 in W.A. (C) No. 45 of 2006 to the Disciplinary
Authority to take disciplinary action against the appellant. Thus, there was
no need for the respondent Disciplinary Authority to withdraw the
Memorandum of Charges dated 14.05.1998 for the purpose of initiating
disciplinary proceedings afresh against the appellant on the same charges
by obtaining an order of sanction from the President of India as required
under Rule 9(2)(b)(i) of the CCS (Pension) Rules, 1972. The Division Bench
of the High Court in its judgment and order dated 05.08.2013 has
completely ignored this important legal aspect of the matter, that the
prior sanction accorded by the President under the above said Rules was in
fact, barred by limitation. Thus, it has committed serious error in law in
arriving at the conclusion that the respondent Disciplinary Authority had
obtained due sanction from the President of India to conduct the
departmental proceedings against the appellant for the same charges,
which action was barred by limitation as provided under Rule 9(2) (b)(ii) of
CCS (Pension) Rules, 1972. Therefore, the impugned judgment and order
passed by the Division Bench of the High Court cannot be allowed to

sustain in law.

52. For the aforesaid reasons, we answer the questions of law that

arose for consideration of this Court in favour of the appellant. The
Division Bench of the High Court erred in allowing the Writ Appeal Nos. 39
and 40 of 2011. Therefore, the impugned judgment is liable to be set aside

and accordingly, set aside.”

In the light of analysis from paragraph 7 to 11 above and the law laid
down by the Hon’ble Supreme Court in Brajendra Singh Yambem
Versus Union of India (2016) 9 SCC 20 described in paragraphs 11.1 to
11.6 above, in the case at hand, the institution of fresh departmental
proceedings against the petitioner/ issue of new charge sheet to him on
08.09.2014 after the retirement of the petitioner on 30.09.2012 is in
violation of Regulation 351-A of Civil Service Regulations due to lapse of
more than four years from the dates on which alleged misconduct had

taken place and, therefore, cannot be allowed to sustain in law.

For the reasons stated in preceding paragraphs, the claim petition

deserves to be allowed.
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ORDER

The claim petition is allowed. The charge sheet dated 08.09.2014
(Annexure: A 1) is hereby quashed. The withheld amount of gratuity
due to the petitioner with interest , if any, will be paid to him in
accordance with the Rules/ Government Orders in this regard within a

period of four months from today. No order as to costs.

(D.K.KOTIA)
VICE CHAIRMAN (A)

DATE: FEBRUARY 06, 2017
DEHRADUN.
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