BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
BENCH AT DEHRADUN

Present: Hon’ble Mr. Ram Singh

...... Vice Chairman (J)

Hon’ble Mr. D.K.Kotia

....... Vice Chairman (A)

CLAIM PETITION NO. 33/DB/2016

Sachin Kumar, S/o Sri Bhudev Sharma, Constable 1211 Civil Police (Dismissed),

R/o Nandu Farm, Gali No. 1, House No. 1, Geeta Nagar, Rishikesh, District
Dehradun, Uttarakhand.

................ Petitioner
Versus

State of Uttarakhand through Secretary, Home, Government of

Uttarakhand, Dehradun.

. Inspector General of Police, Garhwal Region, Uttarakhand, Dehradun.

. Senior Superintendent of Police, Haridwar.

................ Respondents.

Present: SriR.K.Garg, Ld. Counsel
for the petitioner.

Sri Umesh Dhaundiyal, Ld. A.P.O.
for the respondents

JUDGMENT

DATED: FEBRUARY 16, 2017

(Hon’ble Mr. D.K.Kotia, Vice Chairman (A)

1. The petitioner has filed the present claim petition for seeking the
following relief:
“a) To quash the impugned punishment order dated 23.03.2015
(Annexure No. A-1) passed by the respondent No. 3 and
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impugned appellate order dated 23.08.2015 (Annexure No. A-2)
passed by the respondent no. 2 along with effects and operation.
b) To issue an order or direction to the respondents to reinstate
the petitioner in his service with all consequential benefits as the
impugned order had not been in existence.
c) To issue any other order or direction to the respondents
which this Court may deem fit and proper in the circumstances of
the case.
d) To award cost of the case.”
In order to appreciate the rival contentions of the parties,

necessary facts of the case are given hereunder:

The Uttarakhand Police made recruitment of constables (civil
police) in 2008-09 and the petitioner was selected and appointed
on the post of constable on 01.06.20009.

Departmental proceedings were initiated against the petitioner
under the “Uttar Pradesh Police Officers of the Subordinate Ranks
(Punishment and Appeal) Rules, 1991 which are applicable in
Uttarakhand State. Hereinafter these rules have been referred as
“Rules of 1991.” A charge sheet was issued to the petitioner on
01.04.2014 (Annexure: A7). There was only one charge against the
petitioner that his true date of birth is 24.06.1983 but he showed
07.07.1988 as his date of birth for recruitment as constable in
Uttarakhand Police and, therefore, he concealed the facts
fraudulently with dishonest intention. The charge sheet has been

reproduced below:

“T3id: dIUB—04 /2013 P Yford aflerd, AT, SIS BRER |

B0 1211 F0Y0 A BAR,
qferd ATg RIS, ERER |

g1 UfoIR Frieras, gfert omg ARG, BRER |
AD fa6g IaRmEvs e vl & Yford SARHINAl / FHarRal ol
(3vs U4 o) ARG 1991 & Sdel Ud SUNIR Q¥ 2002 & [




14 (1) & ofia AR FRIAE! oY gRT GAIed & O R&l © | SRRl &
SRM el @@ H UG SIRW U H oMye gRT YA ERvhd @l gaem o
Jfferd HRET T SR 07.07.1988 & WM W WA 02.07.1990 3Hfhd &
T 2| o ARl T WG IRY UF WGERI FRAfeiRed Rl @
3=t UM fopar T 2

1— I & O IRafdd ST 24.06.1983 & M W 07.07.1988 3ifdhd
R U T MY BH PRIGR Siaxl el IE qaq faemery e dve 4
U9 BIS¥hd Bl WIET IV ax JSHMIYYl e A ardider aeal & fourd g
Baydd gy 2009 § ScRTETS Yford H JReN @ UG W Wil 8F & IR H:

Teg 9 R IR & uel # foar {6y 9 &1 wwae g

BOWO | M T gaT Fiehor ey fora! gfte &
01 TITTaTd 3MROUI0g=eY et DHeT 06 T HEM 12 db I 3T
RIS I faemery 9 U807 fhy WM den

qy 1909 H TSEHAl U a9 2001 H
gCISTe TR I bl ST
qol SIWCEIER ST 24.06.
1983 B I gie Bl

02 4 9dly FAR, JWR Yfera ARG B0 & fd%g Jaa qwd
SfefleTeh, ATATAT, BRI H yRfe ST f6d o @ e
T |

UIGERT MU Ud 3IRY & Sk H MY g9 W foifgd faqaRor
feid  9.04.2014 BT I7 IUH I YR B DI MU BT S B | UG I
fopar ST & o5 Afe Sreevaer gR oA WY @ IR QMU T I faraRor
YT &l BT 8 Al I8 SRV B WRAN 5 Suel U §91d H §B ol
YA BT & IR AUD Al H TGJAR A YR HR o SR |

T B A0 JENExer] @l foRad w9 # I8 grad ) ol e &l
Sl B 6 R o9 Afd T gas @ fold 395 © 3R afe oy foxd <meh
P! TRE AT GRIOKIEN HIAT A @ oAl M fofRad faaRer & A1 SAdr M
UdT 3R e a7 O US U Well | o @) USIRm &1 SRR, &1 st
faROT TR R T STUET Bl S € |

(1o f¥72)
gferd afefierdh, JTIom
dioriie Srfder,

W ue— gRgR |”
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The petitioner replied to the charge sheet on 09.04.2014 and
admitted that his actual date of birth is 24.06.1983. The petitioner
explained in the reply to the charge sheet that he passed High
School Examination from U.P. Board in 1999 and in the marks
sheet/certificate 24.06.1983 has been correctly shown as his date
of birth. Thereafter, he passed Intermediate examination from
U.P. Board in 2001 and B.A. examination in 2005. It has further
been stated in the reply that in order to increase his academic
knowledge, he again passed High School Examination from
“National Institute of Open Schooling” in 2007 and by mistake he
mentioned 07.07.1988 as his date of birth in the Examination
Form. The petitioner has further explained that he belongs to OBC
category and due to age relaxation of five years, in any case, he
was age-wise eligible for recruitment as constable and, therefore,
he has not taken any undue advantage. The petitioner also
mentioned that by mistake, he enclosed the certificate/marks
sheet of the NIOS examination, 2007 showing 07.07.1988 as his
date of birth while submitting his Application Form for
recruitment. The petitioner in the end in his reply to the charge

sheet apologized for this inadvertent mistake.

Thereafter, the inquiry officer conducted a detailed inquiry and
submitted his inquiry report on 10.12.2014 (Annexure: A10). The
inquiry officer found the charge proved against the petitioner. The

relevant extract of the inquiry report is as given below:

“IRIMUT SRl 1211 0 Y0 W HAR ERT U IR T
WY & |9y H I 72 oW w9 9 Sceelwdd § fb JRifud
B0 A FAR ERT WY QIANT Beehel bl e Sciivl HR el
TET T T R SHD! T A3 B DI WIBRITGT B
TS 2 | IRING HFE0 A AR & I8 dedl 9 0 W & o
SaRETS Yfefd Wl & SRM e U9 & I SH egedqad bl
A@Yc qae |l & T 8, 4 ARIMYT FH0 Al HAR §RT




gy 2008—09 H STRIITS Yferd Wil & e UF b U 3 HeuH —1
& PIM TR 7 H AT SR WL ®Y | 07.07.1988 3ifdhd 3 g
T U4 BfoW TR 8 H W ®Y W q¥ 2007 H UAIMEAN TH. Hred
o RGN TS 6T ST 3ifdd fom & | 39 SfaRad
D gRT el & T [ T 97 U3 G 05U0—758850 H T oAUl
SR 07.0701988 BT Sifhd fobam T & | I8 1 Jeera i © b
qUY U HEIT 0550Y—795656 b Do TR 10 W WL WY 9§ 3ifchd
feba T © b aMmaes U H WAE gl vd ST Heel gHor o
Td MY § BT T SREVT BT o U dw el T OF S W gRT
o 50 T 8, iaar 9 8 | Biew TRR 11 H 3ifhd © & e
73 ¥ Seellgd AT P13 910 3 IRl S 3ie@l el 6 i feur
T R I ST Yot W R gUd ) e 9 aer
duve gve faur R O g9 A BN | Bl TR 14 4 3ifdd 8
foo afe oo o 4 sifdhd T2 Mo U W AT WAl @ fofy IRT Dy
@ e BN SR Wl @ 918 A 9w § Big 9 Tad g o al
TSl o o IRIEvS Yo W gUd R ol WY q e qvs
fear S S g2 W=y BT | g9e sifaRed SR w0 1211 AR
BAR B U1 WEIIRY § Ig Hel (b IT §RI a9 2008—09 H
SCRIETS Yford AReT Wl  9oae G ekl § ST U5 & A1 815
Wl B g8 AU ol B Mg [T IHD! S 07.07.1988
dfebet & gH TRIl BT DS Told Sqavd 9 WIS gfte Tor fobell
YPR BT A o B DIg Ao el o T T & g Dblg o e
@1 gfer # aRefl U W Wl B W gom ©, T2UEM U9 9 9 W g,
Rifh I AR 3Re |iPA FAR AU oI TN 24.06.1983 B
JMR Wl B A I 05 99 Ul WaTNged & o, Sfdfdh
IRIMUT B0 A FAR THAM 07.07.1988 & MR W WAl T @
ST 9% ST 05 Y ek HaT BT o™ T el |

39 UBR Wil & IRM U T 39T U U4 A0I-UF 4 Al
W B 7 f SR aRefl 1211 M0G0 WM HAR gRT JSAmgl
MR W qAfad Tl BT TGS B FSUTAT AT T | ARG SREA 1211

A0Y0 FRM HAR §RT SUE IRIAT AT WLIGRY T8, Tefel,
NS UG G 4 W 21
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The disciplinary authority considered the inquiry report and
agreeing with it gave a show cause notice to the petitioner on
21.01.2015 (Annexure: Al11l) and the copy of the inquiry report
was enclosed with the show cause notice. The petitioner replied
to the show cause notice on 30.01.2015 (Annexure: Al12). The
disciplinary authority considered the reply to the show cause
notice and found it unsatisfactory and awarded the punishment
of dismissal from the service to the petitioner on 23.03.2015

(Annexure: Al).

The petitioner preferred an appeal against the punishment to the
Appellate Authority (Annexure: A13) which was considered and
rejected by the Appellate Authority on 23.08.2015 (Annexure:
A2).

The petitioner has challenged the punishment mainly on the
grounds that no evidence came out in inquiry against the
petitioner that he deliberately and knowingly passed the High
School again from National Open School with the intention to
become eligible for recruitment in police service; the submission
of the certificate of High School of Open School was only a
mistake on the part of the petitioner; during the preliminary
inquiry the petitioner had also submitted his reply but it was not
considered; the petitioner was also eligible for recruitment as per
date of birth 24.06.1983 recorded in the High School Certificate
issued by U.P. Board; the punishment order is non-reasoned and
non speaking order; before submitting the reply to the charge
sheet, the appointment of inquiry officer is wrong and illegal; in
the departmental inquiry, legal procedure as well as principles of
natural justice have not been followed; and the punishment

imposed on the petitioner is disproportionate to the act.

Respondents Nos. 1 to 3 have opposed the claim petition and it

has been stated in their joint written statement that the



petitioner has himself admitted that his true date of birth is
24.06.1983 which is recorded in the Certificate of High School
Examination passed by him from U.P. Board in 1999. He has
further admitted that when he did High School Examination from
Open School again in 2007, the date of birth 07.07.1988 was
mentioned by him by mistake in the Examination Form of Open
School. The petitioner has also admitted that in the Application
Form for the recruitment of constables, he mentioned wrong
date of birth 07.07.1988 (instead of correct date of birth
24.06.1983) and enclosed High School Certificate of Open School
(in which wrong date of birth 07.07.1988 was recorded) by
mistake. It has been further stated in the written statement that
the plea taken by the petitioner that he was eligible for
recruitment taking into account both the dates of birth and
therefore, he has not taken any undue benefit and he had no
dishonest intention cannot be accepted. The petitioner entered
into the service by mentioning the wrong date of birth which
was more than 5 years lower than his actual age and therefore,
he had intention to remain in the service for more than 5 years
even after due date of his retirement. The detailed inquiry has
revealed that by showing wrong age in the Application Form for
recruitment, by enclosing the certificate of High School of Open
School with the Application form which contains wrong date of
birth, by concealing the certificate of High School of U.P. Board in
which correct date of birth is recorded and by giving the false
affidavit (Annexure: R-4 to the written statement) at the time of
recruitment, the petitioner has committed a serious misconduct
and he has been rightly found guilty and keeping in view the
nature of misconduct committed by the petitioner, he has rightly
been awarded the punishment of dismissal from service. It has
further been stated that the whole process of inquiry has been

conducted in fair and just manner in accordance with the Rules



of 1991 and the petitioner has been provided reasonable
opportunity to defend himself adhering to the principles of
natural justice. The petitioner has been punished by a reasoned
order of the disciplinary authority and his appeal has also been

rejected by the Appellate Authority by passing a speaking order.

The petitioner has also filed a rejoinder affidavit in which various
issues have been mentioned to show that the contentions of the
written statement are not tenable. The counsel for the petitioner

has also filed the written submissions.

We have heard both the parties and also perused the record

including the original file of inquiry.

Before the arguments of the parties are discussed, it would be
appropriate to look at the rule position related to disciplinary
proceedings/punishment in the “Rules of 1991”. The relevant

rules are extracted hereunder:-

“4, Punishment-(1) The following punishments may, for good and
sufficient reasons and as hereinafter provided, be imposed upon
a Police Officer, namely-

(a) Major Penalties--
(i) Dismissal from service.
(ii) Removal from service.
(iii)  Reduction in rank including reduction to a lower-
scale or to a lower stage in a time scale.
(b) Minor Penalties—

“5. Procedure for award of punishment—(1) The cases in which
major punishments enumerated in Clause (a) of sub-rule (1)
of Rule 4 may be awarded shall be dealt with in accordance
with the procedure laid down in sub-rule (1) of Rule 14.
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118.

Powers of punishment.—(1) The Government or any officer
of police department not below the rank of the Deputy
Inspector General may award any of the punishments
mentioned in Rule 4 on any Police Officer.

(2) e,

(3) The Superintendent of Police may award any of the
punishments mentioned in Rule 4 on such Police Officers as
are below the rank of Sub-Inspectors.

(4) Subject to the provisions contained in these rules all
Assistant  Superintendents of Police and Deputy
Superintendents of Police who have completed two years of
service as Assistant Superintendents of Police and Deputy
Superintendents of Police as the case may be, may exercise
powers of Superintendent of Police except the powers to
impose major punishments under Rule 4.”

Dismissal and removal.—(1) No Police Officer shall be
dismissed or removed from service by an authority
subordinate to the appointing authority.

(2) No Police Officer shall be dismissed, removed or reduced
in rank except after proper inquiry and disciplinary
proceedings as contemplated by these rules:

.....................

(3) All orders of dismissal and removal of Head Constables or
Constables shall be passed by the Superintendent of Police.
Cases in which the Superintendent of Police recommends
dismissal or removal of a Sub-Inspector or an Inspector shall
be forwarded to the Deputy Inspector General concerned for
orders.”

“14. Procedure for conducting departmental proceedings.- (1)

Subject to the provisions contained in these Rules, the
departmental proceedings in the cases referred to in sub-rule
(1) of Rule 5 against the Police Officers may be conducted in
accordance with the procedure laid down in Appendix I.
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“APPENDIX-I
PROCEDURE RELATING TO THE CONDUCT OF
DEPARTMENTAL PROCEEDINGS AGAINST THE POLICE
OFFICER
[See Rule 14(1)]
Upon institution of a formal enquiry such Police

Officer against whom the inquiry has been instituted shall be
informed in writing of the grounds on which was proposed to
take action and shall be afforded an adequate opportunity of
defending himself. The grounds on which it is proposed to
take action shall be used in the form of a definite charge or
charges as in Form 1 appended to these Rules which shall be
communicated to the charged Police Officer and which shall
be so clear and precise as to give sufficient indication to the
charged Police Officer, of the facts and circumstances against
him. He shall be required, within a reasonable time, to put in,
in a written statement of his defence and to state, whether
he desires to be heard in person. If he so desires, or if the
Inquiry Officer so directs an oral enquiry shall be held in
respect of such of the allegation as are not admitted. At that
enquiry such oral evidence will be recorded as the Inquiry
Officer considers necessary. The charged Police Officer shall
be entitled to cross-examine the witnesses, to give evidence

in person and to have such witnesses called as he may wish:

Provided that the Inquiry Officer may for sufficient
reasons to be recorded in writing refuse to call a witness. The
proceedings shall contain a sufficient record of the evidence
and statement of the finding and the ground thereof. The
Inquiry Officer may also separately from these proceedings
make his own recommendation regarding the punishment to

be imposed on the charged Police Officer.”

The counsel for the petitioner has argued that the charge sheet

was not issued to the petitioner by the appointing authority
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and the inquiry officer was appointed before the reply to the
charge sheet was submitted by the petitioner and, therefore,
proceedings against the petitioner are bad in the eye of law.
Learned A.P.O. refuted the argument and contended that the
inquiry has been conducted as per rules and it was legal to
initiate and conduct the inquiry by the Additional SP/DSP and
the punishment order has been passed by the Senior
Superintendent of Police (SSP) which is in accordance with the
“Rules of 1991”. Perusal of Rule 7(4) of the Rules of 1991
(reproduced in paragraph 7 of this order) clearly reveals that
the Assistant Superintendent of Police and Deputy
Superintendent of Police with two years of service may exercise
powers of Superintendent of Police (the appointing authority)
except the power to impose major punishment. Thus, it is not
obligatory on the part of the appointing authority to initiate the
inquiry against the delinquent. The subordinate to the
appointing authority may initiate the inquiry, issue the charge
sheet and conduct the inquiry as rules permit and if major
punishment is to be imposed upon the delinquent, the same
can be awarded by the appointing authority only. The same
guestion arose before the Division Bench of Hon’ble
Uttarakhand High Court in the matter of Secretary, Home
Department and others Versus Narendra Kumar and Another,
2012(1) U.D, 178. The Hon’ble HighCourt after analyzing the
provisions of “Rules of 1991” held in paragraph 11, 12 and 13 as

under:

“11. In the present case, the disciplinary proceedings was
initiated by the issuance of the charge sheet under the
signatures of the Deputy Superintendent of Police and
admittedly the order of dismissal was passed by the

Superintendent of Police. Therefore, the order of dismissal was
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passed by the competent authority as provided under Rule7(3),

namely, by the Superintendent of Police.”

“12. The short question which has been raised and which
arises for consideration is, whether the Deputy Superintendent
of Police could initiate the proceedings for imposition of a major
penalty. In our opinion, the answer lies in Rule 7(4), which
clearly states that a Deputy Superintendent of Police, who has
completed two years of service, can exercise the powers of the
Superintendent of Police. Admittedly, the Superintendent of
Police is competent to impose punishment as provided under
Rule 7(3). A Deputy Superintendent of Police having more than
two years of service becomes competent to exercise such
powers and is, therefore, competent to issue a notice or
initiate disciplinary proceedings or issue a charge
sheet.However, such power is circumscribed. Where a minor
penalty is to be made, the same can be imposed by the Deputy
Superintendent of Police and, where a major penalty is to be
made, the same has to be imposed by the competent authority,

namely, the Superintendent of Police.”

“13. In the light of the aforesaid, we have no hesitation in
holding that the Deputy Superintendent of Police was
competent to initiate departmental proceedings and issue a
charge sheet to the delinquent. In the present case, we find that
since a major penalty was imposed, the same was rightly issued

by the Superintendent of Police. ”

The case above squirely covers the issue before us. In the case in
hand, the charge sheet was issued by the inquiry officer who is
the Additional SP/DSP (subordinate to the SP) which is in
accordance with Rule 7(4) of the “Rules of 1991” and the
punishment of dismissal was awarded by the Sernior

Superintendent of Police who is the appointing authority.
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Therefore, there is no force in the contention of learned counsel
for the petitioner that the issue of the charge sheet by the
inquiry officer and the appointment of inquiry officer before the
reply to the charge sheet vitiate the inquiry proceedings against

the petitioner.

Learned counsel for the petitioner has also contended that by
ignoring his reply, inquiry officer has given his finding ex-parte
behind the back of the petitioner as he was not informed for
cross examination of the witnesses. Hence, in the departmental
inquiry, legal procedure as well as principles of natural justice
have not been followed. We have carefully gone through the
original file of inquiry. Perusal of inquiry file reveals that on
receiving an anonymous complaint against the petitioner for
concealing his correct date of birth, a preliminary inquiry was
ordered by the Inspector General of Police, Police Headquarters,
Uttarakhand, Dehradun. The preliminary inquiry was conducted
by Shri Pradip Kumar Rai, Additional Superintendent of Police,
Police Headquarters, Dehradun who found the petitioner prima
facie guilty. After due consideration of preliminary inquiry report,
a decision was taken to initiate departmental inquiry for major
punishment under Rule 14(1) of the “Rules of 1991”. The SSP,
Haridwar (the appointing authority) appointed Additional SP/DSP
as inquiry officer. The inquiry officer issued the charge sheet and
later on the amended charge sheet was issued to the petitioner.
The charge sheet was duly served upon the petitioner. The
documentary evidences mentioned in the charge sheet were
provided to the petitioner alongwith the charge sheet. The
petitioner requested for additional time to submit reply to the
charge sheet which was granted. The petitioner replied to the
charge sheet. Thereafter, dates were fixed frist to examine/cross
examine the prosecution witnesses. Notices for all dates of

inquiry were duly served upon the petitioner. The petitioner also
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participated in the inquiry and he was also provided opportunity
to cross examine Shri Pradip Kumar, P.W.-2 after his
examination-in-chief. The petitioner gave a statement that he
does not want to cross-examine P.W.-2. The petitioner did not
attend the inquiry (in spite of information to him) when the oral
evidence of the Principal, R.P. Inter College, P.W.-1 was recorded.
It is also pertinent to note that the petitioner in his reply to the
charge sheet had not requested to examine/cross examine any
other witnesses from his side. The statement of the petitioner
was also recorded and in his statement, he admitted the mistake
and also stated that he has explained the circumstances in this
regard in his reply to the charge sheet and he does not want to
produce any other evidence and he also does not want to
examine/cross examine any witness. After examining all the
material and evidence, the inquiry officer found that the charge
against the petitioner is proved. Thereafter, the inquiry officer
submitted his inquiry report to the appointing authority. Learned
counsel for the petitioner has also contended that Regulations
490 to 494 under the Police Regulations have not been followed
while conducting the departmental inquiry. Perusal of original file
of inquiry clearly reveals that Regulations 490 and 491 which
deal with the procedure of departmental inquiry have been
followed while conducting the inquiry as has been mentioned in
this paragraph and in paragraph 8 of this order. Regulations 492,
493 and 494 are not at all applicable in the present case. Learned
counsel for the petitioner has also stated that the petitioner
should have been suspended first under Regulation 496 which
was not done. By going through the provisions in Regulation 496,
it is clear that it was not at all mandatory to suspend the
petitioner for conducting the departmental inquiry. After careful
examination of the whole process of inquiry, we find that the

inquiry has been conducted in a just and fair manner and there is
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no violation of any law, rule, regulation or principles of natural
justice. Counsel for the petitioner has failed to demonstrate any
flaw in the conduct of inquiry with regard to violation of any law,

rule, regulation or principles of natural justice.

Counsel for the petitioner has also argued that the complaint
against the petitioner regarding age was sent by a un-named and
un-known person. The complaint was not supported by any
affidavit by the complainant and, therefore, the complaint is not
sustainable in law as per Government Order dated 23.06.2010
(Annexure: A8). Learned A.P.O. has refuted the argument and
contended that the petitioner cannot take the shelter of this G.O.
when he has himself accepted that he provided wrong date of
birth at the time of recruitment. Learned A.P.O. also pointed out
that the said G.O. deals with “Benami” complaints. The complaint
in case of the petitioner was an anonymous complaint and the
same was sent by some unknown person as an information.
There is no bar under any rule or G.O. for an internal examination
of such confidential information by the Police Department to
decide further course of action in the matter. We tend to agree
with the contention of learned A.P.O. and do not find any force in

the contention of learned counsel for the petitioner.

11. Learned counsel for the petitioner has also contended that the

punishment awarded by the punishing authority is too harsh and
disproportionate to the act committed by the petitioner. Learned
A.P.O. refulted the contention and stated that the petitioner has
committed grave misconduct by mentioning wrong date of birth
in the Application Form, enclosing the certificate of wrong date
of birth and filing a false Affidavit at the time of joining the Police
Force. The petitioner had ulterior motive to get 5 more years of
service by giving date of birth five years less than that of his

actual age and after due inquiry, he has been rightly dismissed
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from the service. In the case of B.C.Chatuvedi Vs. Union of India
AIR 1996 SC 8484, the moot question for consideration before
the Hon’ble Supreme Court came for consideration as to
whether the High Court/Tribunal can direct the departmental
authorities to reconsider the punishment or it may itself impose
the appropriate punishment. The Hon’ble Apex Court in para 18

held as under:-

“A review of the above legal position would establish
that the disciplinary authority, and on appeal the
appellate authority, being fact-finding authorities have
exclusive power to consider the evidence with a view to
maintain discipline. They are invested with the discretion
to impose appropriate punishment keeping in view the
magnitude or gravity of the misconduct. The High
Court/Tribunal, while exercising the power of judicial
review, cannot normally substitute its own conclusion on
penalty and impose some other penalty. It the
punishment imposed by the disciplinary authority or the
appellate authority shocks the conscience of the High
Court/Tribunal, it would appropriately mould the relief,
either directing the disciplinary/appellate authority to
reconsider the penalty imposed, or to shorten the
litigation, it may itself, in exceptional and rare case,
impose appropriate punishment with congent reasons in

support thereof.”

In the case at hand, the petitioner gave false statement in
respect of his age at the time of recruitment. He concealed his
actual age of 24.06.1983 and mentioned 07.07.1988 as his age
which has been admitted by the petitioner himself. His
explanation, that it was by mistake, was not found satisfactory by

the departmental authorities. The findings of the inquiry reveal
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that this misconduct was committed by the petitioner with a
wrong motive to get benefit of additional service of 5 years for
the purpose of retirement and the petitioner also gave a false
affidavit and he concealed his correct date of birth by
misrepresentation in a fraudulent manner. The petitioner
belongs to a uniformed service. The petitioner while giving
affidavit at the time of recruitment knew that he would be liable
to be dismissed from service if the statement made in the
affidavit on oath was found to be false. The petitioner now
cannot say that he omitted to mention the correct date of birth
under a bonafide belief or otherwise. The petitioner was a
member of a disciplined force and he held a position of trust.
Honesty and integrity are primary requirements of the police
organization and, therefore, it would not be proper to deal with
the misconduct of the petitioner leniently. The petitioner by his
conduct of misrepresentation in respect of a material
information lost the confidence of the employer in him. This kind
of conduct cannot be countenanced as it would adversely affect
the work culture and ushers in indcipline in police organization as
has been pointed out by the appointing authority in his
punishment order. The conduct/character of the petitioner
shows that he is not fit for Government service. We are,
therefore, of opinion that the “doctrine of proportionality” does
not get attracted in the present case and the punishment is not

shockingly disproportionate.

Learned counsel for the petitioner has referred to the following

case laws:
1. Union of India Vs. Harnam Singh 1993 AIR SCW 1241

2. Oriental Bank of Commerce & others Versus

S.C.Sheokand & Another 2014 (2) Supreme 38.
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3. Mahabir Pandey and others versus Sashi Bhushan

Dubey and others AIR 1981 Calcutta 74.

We have gone through each of above cases and find that these
cases are not related to the controversy involved in the present
case. The facts and circumstances in the case at hand are entirely
different and, therefore, above cases are not relevant and of no

help to the petitioner.

13.  For the reasons stated in the preceding paragraphs we do not

find any force in the claim petition, the same is devoid of merit

and liable to be dismissed.

ORDER

The petition is hereby dismissed. No order as to costs.

(RAM SINGH) (D.K.KOTIA)
VICE CHAIRMAN (J) VICE CHAIRMAN (A)

DATE: FEBRUARY 16, 2017

DEHRADUN
KNP



