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District Champawat.

.......... Petitioner
Vs.
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JUDGMENT

DATED: MAY 19, 2025

By means of present claim petition, the petitioner seeks the

following reliefs:

“l. To set-aside the impugned punishment order dated
13-09-2019 passed by the Respondent No. 4 (Annexure
No. 1 to Compilation-I).

Il. To set-aside the impugned appellate order dated 10-
07-2023 passed by the Respondent No. 3 (Annexure
No. 2 to Compilation-I).

Ill. To direct the Respondents, particularly Respondent
No. 4 to forthwith reinstate the petitioner on the post of
Sweeper with back wages.

IV. To direct the Respondents, particularly Respondent No.
4 to grant all consequential benefits to the petitioner.

V. To pass any other suitable order as this Hon'ble Tribunal
may deem fit and proper in the circumstances of the case.

VI. To allow the claim petition with cost.”



2. The brief facts of the case are that the petitioner was initially
appointed as Class-IV employee (Sweeper) in District Police Office,
Champawat vide order dated 12-11-1999. He joined duties on 14-11-
2019 under the respondent No. 4.

2.1 An F.I.R. was lodged against various persons including
petitioner on 03-03-2019 alleging some scuffle on the occasion of Holi
festival. The said F.I.R. was lodged under Section-308 and 323 I.P.C.
Vide judgment dated 20-12-2003, the petitioner was inter-alia
convicted under Section-323 and 308 |.P.C. read with Section-34 |.P.C

for imprisonment of three years and fine of Rs 500.

2.3 The petitioner along with others, preferred Criminal Appeal
No. 09 of 2014 (Vikram Lal and others Vs. State of Uttarakhand and
others) against the judgment dated 20-12-2003. During the pendency
of the said Criminal Appeal, the petitioner was enlarged on bail by the
Hon'ble High Court of Uttarakhand. The said Criminal Appeal was
ultimately decided by the Hon'ble High Court vide judgment dated 20-
03-2018 and instead of 03 years sentence awarded by the Learned
Trial Court, the petitioner was inter-alia released on the basis of period

already undergone.

24 The aforesaid judgment dated 20-03-2018 was challenged
before the Hon'ble Supreme Court of India in SLP (Criminal) No. 679
of 2020. Although the said SLP was filed in the year 2019 itself but
there were some defects, as such it could be numbered only on 07-
01-2020.The aforesaid SLP remained pending before the Hon'ble
Supreme Court, and there was also Covid-19 Pandemic which started
from 15-03-2020, as such, there was no occasion for the petitioner to

file any Statutory Appeal against the aforesaid dismissal order.

2.5 The respondent No. 4 vide impugned order dated 13-09-2019
without waiting for the fate of Appeal/SLP in the matter, dismissed the
petitioner from service without holding any enquiry whatsoever. The
petitioner filed appeal on 05-05-2022 before the respondent No. 3
specifically mentioning the fact that he has preferred the SLP before

the Hon'ble Supreme Court which is pending consideration.



2.6 The said appeal was dismissed by the respondent No. 3 vide
order dated 17-06-2022 only on the ground of delay without going into

the merit of the case.

2.7 Feeling aggrieved, the petitioner approached this Hon'ble
Tribunal by filing Claim Petition No. 19/NB/DB/2023 (Ranjeet Kumar
Vs. State of Uttarakhand and others) and the Hon’ble Tribunal set
aside the appellate order dated 17-06-2022 and ordered to decide the
case on merit. The appellate authority vide the order dated 10-07-

2023 upheld the decision of the disciplinary authority.

2.8 ltis submitted that the reliance placed by the respondent No. 4
while passing the impugned order on Article-311 of the Constitution of
India as well as government orders dated 28-12-2005 issued by State
of Uttarakhand and order dated 12-10-1979 is totally erroneous and
misconceived, hence emphatically denied. The said reasoning given
by the Respondent No. 4 for passing the impugned dismissal order

has no legs to stand in the eyes of law.

2.9 The dismissal from service is admittedly a major punishment
which cannot be imposed upon any personnel without holding a
thorough departmental enquiry. It is further submitted that while
passing the impugned dismissal order, the Respondent No. 4 has not
considered the government order dated 30-05-2005 issued by State
of Uttarakhand which specifically provides that even if a person is
convicted by the competent Court of law, even then the appointing
authority has to apply its mind on different aspects like (1) Entire
conduct of the concerned employee, (2) Seriousness of the offence
committed by him, (3) the proposed impact of his alleged misconduct,
(4) Whether the conviction was of a nature of technical or negligible
and all other circumstances. However, in the aforesaid impugned
order, the aforesaid consideration is altogether missing as such, the
impugned punishment order is de-hors the aforesaid government
order dated 30-05-2005. It is further submitted that the said

government order is still in effect and has not been cancelled till date.



2.10  The petitioner has rendered about 20 years of service in the
department w.e.f. 14-11-1999 till 13-09-2019 with unblemished
service record and it is not the case of the Respondents at all that
during his entire service career of about 20 years, the petitioner has
committed any misconduct in the department. It is a matter of fact that
the alleged F.I.R. was lodged against the petitioner before induction

into service.

2.11 The petitioner has a family and school going children and
liability of entire family rests on the shoulder of the petitioner and he
wasl/is the sole bread earner of his family consisting of 08 members.

The details of petitioner's family are as follows:-

1-Smt. Samanta (mother) (aged about 65 years)

2-Smt. Sulekha (wife) (aged about 42 years)

3-Km. Muskan (daughter) (unemployed, aged about 23 years)
4-Km. Payal (daughter) (unemployed, aged about 21 years)
5-Km. Kashish (daughter) (minor, aged about 17 years)
6-Aashish (son) (minor, aged about 15 years)

7-Km. Shadagi (daughter) (minor, aged about 13 years)

2.12 The dismissal of petitioner's services at this stage is totally
inhuman and after working for more than 20 years in the department,
he has been thrown out of employment and he has been lurched into
the road. It goes without saying that as youngster at the age of about
14 to 22-23 years, the maturity is altogether missing and various
times, a small negligence becomes very fatal in the eyes of law.
However, instead of giving a chance to such youngster to improve
their conduct, taking stern action against them cannot be justified in
the eyes of law at all. Copy of few such judgments shall be produced
during the course of hearing, if needed. In this view of the matter also,

the impugned dismissal order cannot be sustained in the eyes of law.

2.13 Even otherwise also, it is submitted that as per the provisions
of Probation of Offenders Act, the conviction of any employee has no
effect on the service condition of the employee concerned, if the same

is his first offence. In this view of the matter also, the impugned orders



cannot be sustained. However, the said SLP has been cursorily
dismissed by the Hon'ble Supreme Court by refusing to grant

permission to appeal, vide order dated 12-09-2022.

2.14 The impugned appellate order dated 10-07-2023 would
reveal that the Respondent No. 3 in last portion of Page No. 3 of the
said order has recorded a finding that the impugned punishment order
has been passed against the petitioner as he has obtained
appointment by concealing the factum of pendency of criminal case
against him. The same is totally contradictory to the what has been
stated by the Respondent No. 4 in the punishment order. Lastly, in
Para No. 4, the appellate authority has again recorded a finding that
the petitioner has committed a gross misconduct by concealing the
pendency of criminal case at the time of his appointment. In this regard
it is submitted that the disciplinary authority as well as appellate
authority is still not sure as to whether the petitioner's services have
been dismissed either on account of conviction by the Criminal Court
or on account of concealment of pendency of criminal case at the time
of appointment. Moreover, it is settled position in law that in both the
cases, the course of action is totally different and the Rules for the
same are also different. As such, the Respondents owe an explanation
to this Hon'ble Court to explain the exact reason for dismissal of
petitioner's services. The impugned order is admittedly a stigmatic,
punitive and arbitrary one and the same is also shockingly
disproportionate. It is not the case of the Respondents herein that his
appointment made in 1999 which was allegedly obtained by
concealing the pendency of criminal case, has been cancelled. As
such, in view of the matter, the impugned orders cannot be sustained
in the eyes of law and deserve to be set-aside and the claim petition

is liable to be allowed.

4. C.A./W.S. has been filed on behalf of respondents in which it

has been stated that-
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5 R.A. has been filed on behalf of the petitioner in response to the
W.S. and averred that allegations against the service record of the
petitioner are not supported by any documents. The respondents
placed reliance on the repealed rules which are not in operation in the
Uttarakhand after 2002.The petitioner has relied on the judgement of
the Hon'’ble High Court of Allahabad in the writ application no 4422 of
2015 in the matter of Vishwanath Vishwakarma Vs. State of UP, in
which Hon’ble High Court gave reference of the decision of the
Hon’ble Apex Court and the other courts and set aside the termination
order passed without conducting the enquiry about the conduct of the
employee which led to his conviction as well the conduct of the

employees during his service before deciding the punishment.

6. We have heard learned Counsel for the parties and perused

the record carefully.

7. Learned Counsel for the petitioner has argued that the petitioner
was held guilty by the trial court and was given punishment of
imprisonment of 03 years and fine of Rs. 500/- in 2003 against which
he appealed in the Hon’ble High Court of Uttarakhand at Nainital. The
Hon’ble High Court upheld the judgment of the trial court but reduced
the sentence of imprisonment to the period already undergone and
the petitioner was released on bail. The petitioner filed SLP (Criminal)
No. 69679 of 2020 dated 07.01.2020 which remained pending in the
Hon’ble Apex Court for long time due to Covid-19 and finally, it was

dismissed on 22.09.2022. In the meantime, the Appellate Authority



passed the order of dismissal from the service of the petitioner on
17.06.2022 on the ground of delay. The petitioner filed claim petition
before this Tribunal and this Tribunal vide order dated 27.02.2023
directed respondent no. 3 to decide the appeal on merits. The
respondent no. 3 rejected the departmental appeal of the petitioner.
Respondent no. 4 in his order dated 13.09.2019 has given the
reference of Article 311 (2) (a), Govt. of Uttarakhand order
no.1543/Karmik-2/2005 dated 28.12.2005 and G.O. No. 6/10/79-
Karmik-01 dated 12.10.1979. The order passed by the disciplinary
authority in this case is totally erroneous which has been passed
without conducting departmental enquiry as well as following the

provisions of the order dated 30 .05.2005 which are as under:

R Even if person is convicted by a competent court
of law, even then the appointing the authority has to apply its
mind on different aspects alike:

(i) Entire conduct of the concerned employee;

(i) Seriousness of the offence committed by him;

(i)  Proposed impact of alleged misconduct and

(iv)  Whether conviction was of nature of technical and
negligible.”

Respondent no. 3 in his order dated 10.07.2023 has mentioned
that the petitioner concealed the facts related to the Crime committed
by him before joining the service and got the appointment which itself
is a serious offence and he has been convicted for that crime, which
has been upheld by the Hon’ble High Court also. Learned Counsel for
the petitioner further argued that the issue related to the offence
committed before joining the service and its concealment by the
petitioner has not been contested by the petitioner as no charge sheet
has been issued to him on this aspect, so making it as one of the basis
for passing order of termination is not sustainable. The respondent
authorities did not consider his entire service of about 20 years and
the liability of rearing of his family on his shoulder. The FIR was lodged
against the petitioner before joining the service should not be taken
into consideration and taking such strict action on this basis cannot be
justified in the eye of the law. Learned Counsel for the petitioner has

relied upon the judgment of Hon’ble High Court of Uttarakhand passed



in Special Appeal No. 303 of 2015, Pawan Kumar vs. State of
Uttarakhand & others, in which the Hon’ble High Court has given the
reference of the judgment of Hon'ble Apex Court passed in Avtar
Singh vs. Union of India & others, 2016 (8) SCC 471, in which, it has
been held that-

"35. Suppression of “material” information presupposes
that what is suppressed that “matters” not every technical
or trivial matter. The employer has to act on due
consideration of rules/instructions, if any, in exercise of
powers in order to cancel candidature or for terminating
the services of employee. Though a person who has
suppressed the material information cannot claim
unfettered right for appointment or continuity in service
but he has a right not to be dealt with arbitrarily and
exercise of powers has to be in reasonable manner with
objectivity having due regard to facts of cases.

36. What yardstick is to be applied has to depend
upon the nature of post, higher post would involve more
rigorous criteria for all services, not only to uniformed
service. For lower posts which are not sensitive, nature
of duties, impact of suppression on suitability has to be
considered by authorities concerned considering,
post/nature of duties/services and power has to be
exercised on due consideration of various aspects.”

Learned Counsel for the petitioner has also relied upon the
Judgment of the Hon’ble High Court of Allahabad in the Writ
Application No. 4422 of 2015 in the matter of Vishwanath
Vishwakarma Vs State of UP, in which the Hon’ble High Court has
cited the judgment of Hon’ble Apex Court in the matter of Union of
India vs. Tulsi Ram Patel: AIR 1985 SCC (1416). The relevant

paragraph of the this judgment is quoted herein below:

........ the second proviso will apply only where the conduct of a
government servant is such as he deserves the punishment of
dismissal, removal or reduction in rank. If the conduct is such as to
deserve a punishment different from those mentioned above, the
second proviso cannot come into play at all, because Article 311
(2) is itself confined only to these three penalties. Therefore, before
denying a government servant his constitutional right to an inquiry,
the first consideration would be whether the conduct of the
concerned government servant is such as justifies the penalty of
dismissal, removal or reduction in rank. Once that conclusion is
reached and the condition specified in the relevant clause of the


https://indiankanoon.org/doc/1674593/
https://indiankanoon.org/doc/1674593/
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second proviso is satisfied, that proviso becomes applicable and
the government servant is not entitled to an inquiry.”

Learned Counsel for the petitioner further argued that in view of the
facts mentioned above, Govt. Orders and the ruling of the Hon’ble Courts,
the impugned orders are liable to be set aside and the claim petition is liable
to be allowed.

8. Learned A.P.O. has argued that the petitioner has been
convicted for the crime committed by him before joining service. He
has been dismissed from the service as per the provisions and Article
311(2)(a). The respondent authorities have duly considered the
provisions as mentioned in G.O. dated 30.05.2005. The conduct of the
petitioner even during the service was not satisfactory and which has
been mentioned by the appellate authority in his order. There is no
lacunae in the order of punishment given by the respondent authorities

in view of the above, the claim petition is liable to be dismissed.

9. Based on the arguments of learned Counsels for the parties and
perusal of the documents, we find that the petitioner has committed
an offence for which an FIR was lodged against him before joining the
service and this fact has been concealed by the petitioner at the time
of appointment. Later on, he was convicted for this offence. Even the
concealment of the fact that the petitioner has committed an offence
for which an FIR was pending against him at the time of joining the
service is overlooked in view of the judgment of Hon’ble Apex Court,
which has been relied upon by the learned Counsel for the petitioner.
The fact is that the petitioner has been convicted by the Trial Court
and the decision of the Trial Court has been upheld by the Hon’ble
High Court of Uttarakhand at Nainital by reducing the punishment. The
disciplinary authority has made a reference of the G.O. dated
28.12.2005 while passing the order of dismissal from service and the
appellate authority has upheld this decision and mentioned the
conduct of the petitioner while deciding the appeal. The disciplinary
authority did not consider the conduct of the petitioner rationally, which
led to his conviction. The appellate authority although says that the

petitioner cannot be retained in the service in a disciplined police force
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but the fact had the police might have conducted the inquiry related to
the character and antecedents of the petitioner properly at the time of
his appointment in the police department, it would have found out that
there was an FIR against the petitioner. It is expected that such fact
finding by the police in case of the appointment in the police
department must be more rigorous than for the other departments.
The respondent authorities did not consider the fact that the petitioner
is a Class IV employee (Safai Karmchari), who has put 20 years of the
service in the department, he cannot be judged according the
parameters set for the persons posted at higher level as well as in
sensitive posts. This shows that the respondent authorities have not
considered all the aspects of the matter and passed the punishment

orders against the petitioner.

10. In view of the facts, we find that the punishment order dated
13-09-2019 passed by the Respondent No. 4 and appellate order dated
10-07-2023 passed by the Respondent No. 3 are liable to be set aside.

ORDER

The claim petition is hereby allowed. The impugned order dated 13-
09-2019 and appellate order dated 10-07-2023 are hereby set aside.
The respondent no. 4 is hereby directed to reinstate the petitioner in
service with immediate effect alongwith with all consequential benefits. No

order as to costs.

(A.S.RAWAT) (RAJENDRA SINGH)
VICE CHAIRMAN (A) VICE CHAIRMAN (J)

DATE: MAY 19, 2025
NAINITAL
KNP



