
 

BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL 

     BENCH AT DEHRADUN 

 

Present: Hon’ble Mr. Ram Singh 
 
       ------ Vice Chairman (J) 
 
  Hon’ble Mr. D.K.Kotia 
 
       -------Vice Chairman (A) 
 

            CLAIM PETITION NO. 02/ DB/2016 

Kavindra Malik S/o Sri Yashpal Singh R/o Gram and Post Lauk, Thana Shamli, District 

Shamli, (U.P.).          

     

….…………Petitioner                          

    Versus 

 
1. Government of Uttarakhand through its Secretary, (Home) State of Uttarakhand, 

Secretariat, Subhash Road, Dehradun. 

2. D.G.P., Uttarakhand Police Headquarters, Dehradun. 

3. Inspector General of Police, Garhwal Zone, Uttarakhand, Dehradun. 

4. Deputy Inspector General of Police, Garhwal Zone, Uttarakhand, Dehradun. 

5. Sr. Superintendent of Police, District Haridwar (Uttarakhand). 

                                                                                       …………….Respondents.                                                                                                                                                                                                                

    

 Present:    Sri R.K.Tyagi,  Ld. Counsel  
            for the petitioner. 
 

            Sri Umesh Dhaundiyal, Ld. A.P.O., 
                                                  for the respondents.  
 
 
   JUDGMENT  
 
             DATED:  NOVEMBER 18, 2016 

 

(Hon’ble Mr. D.K.Kotia, Vice Chairman (A) 
 

1. The claim petition has been filed by the petitioner for seeking following 

relief:- 

“(A) 
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(B) 

(C)  

2. The petitioner was  a  Constable in Uttarakhand Police. Because of 

unauthorized absence  from his duties, he was suspended  by the Senior 

Superintendent of Police (S.S.P.), Haridwar on 26.07.2005. 

3. Respondents decided to initiate departmental inquiry against the 

petitioner for major penalty  under the Uttar Pradesh Police Officers of 

the Subordinate Ranks (Punishment And Appeal ) Rules, 1991 

(hereinafter these rules have been referred to as Rules of 1991). 

4. A charge sheet was issued to the petitioner on 19.9.2005, which was 

duly served upon him.  The charge sheet contained only one charge i.e. 

unauthorized absence  of the petitioner continuously from 23.07.2005.  

5. In spite of service to the petitioner, he did not reply to the charge 

sheet. The petitioner had also not sought any further time for replying 

the charge sheet. Superintendent of Police (City), Haridwar was 

appointed the inquiry officer.  

6. The inquiry officer started conducting the inquiry and fixed 28.11.2005 

as the first date to record the evidences. The petitioner was also 

informed to be present on this date and the letter regarding this was 

duly served upon him. The petitioner did not present himself on the 

date of inquiry and the inquiry officer recorded the evidences of some 

prosecution witnesses on 28.11.2005. The inquiry officer fixed 

19.12.2005 as the second date and the petitioner participated in the 

inquiry on this date.  The inquiry officer recorded evidences of some 

other prosecution witnesses on this date. The petitioner did not cross-

examine any witness. For recording evidences of remaining prosecution 

witnesses, the inquiry officer fixed 04.01.2006 but petitioner did not 

attend the inquiry proceedings though he was duly served upon the 

letter to participate in the inquiry . On 04.01.2006, the inquiry officer 

completed the evidences of prosecution witnesses. 
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7. After completing the prosecution evidence, for presenting the case of 

the petitioner, he was asked to be present on 21.01.2006 but the 

petitioner failed to present himself on this date.  The inquiry officer 

provided one more opportunity to the petitioner to present his case on 

10.02.2006 but instead of  participating in the inquiry on this date, the 

petitioner submitted a letter to the inquiry officer. In this letter, the 

petitioner stated that due to his illness, he remained absent from duty 

from 23.07.2005 and requested for a sympathetic consideration to drop 

the inquiry against him.  

8. After conducting the inquiry, the inquiry officer submitted his inquiry 

report on 25.03.2006. On the charge of unauthorized absence, the 

inquiry officer after considering evidences and the record, reached the 

conclusion that the charge of unauthorized absence from 23.07.2005 is 

proved against the petitioner.  

9. The petitioner  was given a show cause notice dated 08.05.2006 by the 

S.S.P., Haridwar (Disciplinary Authority). The copy of the report of the 

inquiry officer was enclosed with this notice. The petitioner replied to  

the show cause notice on 19.05.2006. The S.S.P., Haridwar considered 

the reply of the petitioner and found it unsatisfactory.  Vide order dated 

24.05.2006, the S.S.P., Haridwar passed an order to dismiss the services 

of the petitioner.  The punishment order of the disciplinary authority 

dated 24.05.2006 is reproduced below:- 

“
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” 
 

10. The petitioner submitted an appeal against the punishment order to 

the D.I.G., Garhwal Division on 06.04.2013.  It is very surprising to note 

that the petitioner submitted the appeal nearly after 7 years against the 

punishment order. Though there was inordinate delay in submitting the 

appeal, yet the appellate authority entertained the same and decided 

to consider it on merit.  After due consideration, the appeal was 

rejected. The petitioner also filed revision to the  I.G., Garhwal Region  

on 24.01.2015. The I.G., Garhwal Region disposed of this on 20.07.2015 

by observing that there is no provision of revision under the Police Act, 

2007 and therefore, the revision was not entertained.  
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11. The main grounds on the basis of which the petitioner has challenged 

the punishment order are that the inquiry was not conducted in proper 

manner and he was not given  reasonable opportunity of hearing;  the 

petitioner  was acquitted in the criminal case by the competent Court 

on 29.05.2010  and therefore, it was not justified to punish him on the 

basis of this case; while punishing the petitioner, his past conduct has 

been considered without any notice to him; and the punishment 

awarded to the petitioner is disproportionate and  quite harsh.   

12. Respondent Nos. 1 to 5 have opposed the claim petition and stated in 

their joint written statement that the charge of unauthorised absence is 

proved against the petitioner and he has been rightly punished by a 

reasoned order by the disciplinary authority agreeing with the report of 

the inquiry officer. The petitioner was absent continuously from 

23.07.2005  and his total absence from duty is 64 days which clearly 

shows that he was highly indisciplined Police Officer and his neglect of 

duty for such a long period is  unbecoming of a Police  officer and 

therefore, he has rightly been dismissed from service.  It has further 

been contended by the respondents that the inquiry has been 

conducted as per Rules of 1991 and the petitioner  was provided  full 

opportunity to defend himself.  There is no violation of any rule, law or 

principles of natural justice and the inquiry has been conducted in a fair 

and just manner. The appeal of the petitioner was also duly considered 

and rejected as per rules.  

13. The petitioner has also filed a rejoinder affidavit and the same 

averments have been made in it which were stated in the claim 

petition.  

14. We have heard learned counsel for the petitioner as well as learned 

A.P.O. and also perused the record and we have also perused the 

original record of inquiry.  

15. Ld. Counsel for the petitioner has argued that  he was not provided 

reasonable opportunity of hearing and his explanation  was also 

ignored by the inquiry officer and therefore, the inquiry has not been 

conducted in a proper manner.  Ld. A.P.O. has refuted the arguments 
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and contended that the inquiry against the petitioner has been 

conducted in accordance of Rules of 1991 and at  every stage the 

petitioner has been provided due opportunity to defend himself. We 

have perused the original record of inquiry  and find that the inquiry 

has been conducted as per law, rules and adhering to the principles of 

natural justice. The petitioner has stated that the inquiry  was 

conducted  without providing  opportunity of hearing to him and 

ignoring his explanation. The perusal  of inquiry file reveals that the  

petitioner has been provided opportunity of presenting his case at 

every stage of the inquiry and  therefore, he was given due opportunity 

of hearing in the whole process of inquiry.  The petitioner received the 

charge sheet and he did not submit his reply against the charge sheet. 

The petitioner was also given opportunities to participate on various 

dates of inquiry, but in spite of servicing of all the notices in this  regard, 

the petitioner did not appear before the inquiry officer. The petitioner 

had himself chosen not to cross-examine any prosecution witness. On 

one of the dates, he participated in the inquiry when the evidence of 

some prosecution witnesses was recorded and in spite of the 

opportunity he decided not to cross-examine the witnesses. The 

petitioner had sufficient  information regarding various dates of inquiry 

to participate in the same. The petitioner was also given show cause 

notice by the disciplinary authority after the inquiry report and the copy 

of the inquiry report was also enclosed with the show cause notice. The 

petitioner also replied to the show cause  notice and the same was also 

duly considered by the disciplinary authority. The disciplinary authority 

after considering the reply of the petitioner has passed a detailed and 

reasoned order of punishment. We therefore, do not find any force in 

the arguments of the Ld. Counsel for the petitioner that the inquiry was 

not conducted properly and he was not provided reasonable 

opportunity to defend himself. There is no violation of any law, rules 

and principles of natural justice in the whole process of conducting the 

inquiry.  
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16. Ld. Counsel for the petitioner has also argued that the criminal case, 

which was made basis to punish the petitioner, was decided by the 

A.C.J./J.M., Haridwar on 29.05.2010 and the petitioner was acquitted 

and therefore, it is not justified to punish the petitioner   on this basis. 

By perusing the record, we find that a criminal case was registered 

against the petitioner under Section 393 I.P.C. at Police Station Ranipur, 

Haridwar and the allegation against the petitioner was that after having 

food in a shop in Court premises, he did not pay for his food, abused 

the shopkeeper and also tried to snatch money from the shopkeeper. 

The charge sheet which was issued to the petitioner did not have this 

incident as a charge against him. In the charge sheet, the only charge  

against the petitioner was unauthorized absence from duty. However, 

the inquiry officer in his report has mentioned this incident as a passing 

reference observing that such type of incident  adversely affects the 

reputation of the Police Department. Though there is no charge framed 

in respect of this incident yet this was mentioned in the inquiry report. 

The disciplinary authority while issuing show  cause notice after 

receiving the inquiry report, mentioned this incident in the show cause 

notice and  the petitioner in his reply to the show cause  notice has not 

explained anything regarding this incident. The perusal of the 

punishment order also reveals that the disciplinary authority has 

punished the petitioner on the basis of the charge of unauthorized 

absence and not on the basis of  the aforesaid incident.  At the time of 

punishment order in 2006, only a case was registered  regarding this 

incident. This criminal case was decided by the competent Court in 

2010 and  the petitioner was acquitted  in this case because the charge 

against him could not be proved beyond doubt.  Though this incident 

was not a charge against the petitioner and the punishment is also not 

awarded to  him on the basis of this incident yet the subsequent 

acquittal of the petitioner in 2010 due to non availability of evidence 

beyond doubt to prove the same, cannot affect the validity of order of 

dismissal  passed by the disciplinary authority in 2006 as the petitioner 

was  found  guilty of misconduct of unauthorized absence.  
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17.1  Ld. Counsel for the petitioner has also argued that while punishing the 

petitioner, his past conduct has been considered without making any 

charge against him in the charge sheet and also without any notice at 

the time of giving show notice. Contention of the Ld. Counsel for the 

petitioner is that without any opportunity to the petitioner to explain 

his position, the punishment based on past conduct, is bad in the eye of 

law.  Perusal of the punishment order reveals that the disciplinary 

authority has considered the past conduct of the petitioner and has 

mentioned in the punishment order that the petitioner had been found 

guilty for unauthorized absence earlier also and even after punishment 

given to him earlier, his conduct had not improved.   The inquiry record 

reveals that the   past conduct has not been made a charge and   it does 

not find mention in the show cause notice  also.   

17.2  In Govt. of Andhra Pradesh Vs. Mohd Taher Ali, AIR 2008 SC 375 the 

Hon’ble Supreme Court  has made the following observation which are 

quite relevant to the present case:- 

“Learned Counsel  appearing on behalf of the respondents submitted 

that in fact the disciplinary authority while passing the order has 

taken into consideration the earlier absence of the respondent 

from the duty. He submitted that this could not have been taken 

into consideration as the respondent was not aware about these 

incidents and those were not part of the charges levelled against 

him. In support of his submission, learned counsel for the 

respondent has invited our attention to the judgment of this   

Court titled State of Mysore Vs. V.K. Manche Gowda(1964) 4 

SCR 540, but in the  present case we are satisfied that in fact the 

respondent deliberately absented himself from duty  and did not 

offer any explanation for his absence from election duty. It is not 

the respondent’s first absence. He also absented himself from 

duty on earlier occasion also. In our opinion  there can be no 

hard and fast rule that merely because the earlier misconduct 

has not been mentioned in the charge sheet, it cannot be 

taken into consideration by the punishing authority. 

Consideration of the earlier misconduct is often only to 
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reinforce  the opinion of the said authority.  The police force 

is a disciplined force and if the respondent is a habitual 

absentee then there is no reason to ignore this fact at the time 

of  imposing penalty. Moreover, even ignoring the earlier 

absence, in our opinion, the absence of 21 days by a member of a 

disciplined force is sufficient to justify his compulsory 

retirement.” 

 

 17.3  In Md. Yunus Khan  Vs. State of U.P. (2010) 10 SCC 539, the Hon’ble 

Supreme Court held that if the disciplinary authority wants to consider 

the past conduct of the employee in imposing a punishment, the 

employee is entitled to notice thereof and generally the charge sheet 

should contain such an article or at least he should be informed of the 

same at the stage of show cause notice before imposing the 

punishment.  Their Lordships  qualified this by adding: “However, in 

case of misconduct  of a grave nature, even in the absence of 

statutory rules, the authority may take into consideration the 

indisputable past conduct/ service record  of the delinquent  for aiding 

the weight to the decision of imposing the punishment if the fact of 

the case so required.”   

 

 17.4 In the light of above judgments, in the present case, on a reading of the 

punishment order as a whole, we find that the penalty of dismissal from 

service was based on the charge of unauthorized absence and not on  

his previous record and that the reference to the previous record of the 

petitioner was for the purpose of pointing out that the petitioner did 

not improve his conduct even after earlier punishments. Keeping in 

view the unauthorized absence of 64 days without satisfactory reason 

and also noting that it was not the first absence of the petitioner, we 

find that the punishment order passed by the disciplinary authority 

need not be interfered.  

18. Ld. Counsel for the petitioner has also argued that the punishment 

awarded to the petitioner is quite harsh and disproportionate and it 

does not commensurate with the misconduct.  Ld. A.P.O. refuted the 
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contention and stated that the petitioner remained absent for a long 

period in an unauthorized manner violating rules which showed a very 

high degree of indiscipline and irresponsibility on his part and, 

therefore, the punishing authority has rightly dismissed the services of 

the petitioner.   In the case of B.C.Chaturvedi Vs. Union of India AIR 

1996 SC 8484, the moot question for consideration before the Hon’ble 

Supreme Court  came for consideration as to whether the Tribunal can 

direct the authorities to reconsider the punishment or the Court/ Tribunal 

can themselves impose punishment. The Hon’ble Apex Court held in 

Para 18 as under:- 

“A review of the above legal position would establish that the 

disciplinary authority, and on appeal the appellate authority, 

being fact-finding authorities have exclusive power to 

consider the evidence with a view to maintain discipline. They 

are invested with the discretion to impose appropriate 

punishment keeping in view the magnitude or gravity of the 

misconduct. The High Court/Tribunal, while exercising the 

power of judicial review, cannot normally substitute its own 

conclusion on penalty and impose some other penalty. It the 

punishment imposed by the disciplinary authority or the 

appellate authority shocks the conscience of the High 

Court/Tribunal, it would appropriately mould the relief, either 

directing the disciplinary/appellate authority to reconsider 

the penalty imposed, or to shorten the litigation, it may itself, 

in exceptional and rare cases, impose appropriate punishment 

with cogent reasons in support thereof”  

 It is settled proposition of law that the Tribunal/ Court do not interfere 

in the punishment  unless the punishing authority has passed such 

punishment which shocks the conscience of the Tribunal/Court.  In the 

case in hand the petitioner is a member of uniformed Police Force and  

he remained absent in an unauthorized manner for a long period. Such 

indiscipline is a serious matter and cannot be taken lightly or in a 

sympathetic manner. In our view, the punishment is not shockingly 

disproportionate and, therefore, punishment of dismissal from service 

awarded by the disciplinary authority cannot be interfered. 
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19. For the reasons stated above, we do not find any force in the petition 

and the  same is devoid of merit, and therefore, liable to be dismissed. 

ORDER 

The claim petition is hereby dismissed. No order as to costs.  

 

(RAM SINGH)                  (D.K.KOTIA) 
      VICE CHAIRMAN (J)                              VICE CHAIRMAN (A)  
 

 

 DATE: NOVEMBER 18, 2016 
DEHRADUN 

 

VM 

 


