BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
AT DEHRADUN

Present: Hon’ble Mr. D.K.Kotia
——————— Vice Chairman (A)

CLAIM PETITION NO. 35/SB/2015

Munindra Kumar Goyal aged about 62 years S/o Late Sri Brahm Sarup
Goyal, R/o 60/46/2, Saraswati Soni Marg, Dehradun (retired Assistant
Accounts Officer, UPCL).

............ Petitioner.

VERSUS

1. State of Uttarakhand through its Principal Secretary, Department of
Energy, Subhash Road, Dehradun.

2. Uttarakhand Power Corporation Ltd., through its Managing Director
Gabbar Singh Bhawan, Kaonli Road, Dehradun.

3. Chief Engineer Level-1 (Commercial) Uttarakhand Power Corporation
Ltd., Gabbar Singh Bhawan, Kaonli Road, Dehradun.

............... Respondents

Present: Sri J.P.Kansal, Ld. Counsel
for the petitioner.
Sri Umesh Dhaundiyal, Ld. P.O.
for the respondent No.1.
Sri S.M. Jain &
Smt. Shashi Yogeshwar, Counsel
for Respondent Nos. 2 & 3.

JUDGMENT

DATED: OCTOBER 05, 2016.

(HON’BLE MR. D.K.KOTIA, VICE CHAIRMAN(A))

1. The petitioner has filed the present claim petition for seeking following

relief:-

(@ The impugned order be Kkindly held against fundamental,
constitutional and civil rights of the petitioner, illegal, against
rules, contractual obligations, orders and principles of natural
justice and the same be kindly quashed and set aside.



(b) The petitioner be kindly held entitled to get his salary for the
period 24.06.2014 to 06.12.2014 and respondent No.2 be kindly
ordered and directed to pay to the petitioner the aforesaid sum of
Rs.1,92,280/- together with interest @ 12% per annum on
Rs.1,74,800/- from 07.10.2015 till the actual date of payment to
the petitioner.

(c)  Any other relief, in addition to or in modification of above, as this
Hon’ble Tribunal deems fit and proper, be kindly granted to the
petitioner against the respondent Nos. 2 & 3.

(d) Rs 15,000/- as costs of this claim petition be kindly awarded to the

petitioner against the respondents jointly and severally.”

2.1 The relevant facts in brief are that the petitioner isa retired employee
of the Uttarakhand Power Corporation Limited (UPCL). After the
retirement from the post of Assistant Accounts Officer, the petitioner
vide office memorandum dated 23.07.2013 (Annexure: A2) was re-
employed for 11 months on contract basis. The office memorandum
issued for re-employing the petitioner on 23.07.2013 is reproduced

below:-

wio

f&-i®: 23.07.2013
EARIGRESIL]

TaegRl SRURYA drifgad 4 wgy afifa &) sgzrael @ smerR
R HRURIE & ST AU G&AT 9298 — fAd0 (AI0%60) / SUTHIfel
fai® 11.12.2012 9 ffea waf vd ufdesai & a9 s 9 §aR
T, 9ee d@ifer  (daifigw) &1 9@ 24.07.2013 4 f\1a
23.05.2014 (f&T® 24.07.2013 © AT FM9 fesries dAwnifea fafdr 23.06.
2014) d® UE 11 HWE 'Y SNIAA =A™= (i),
I0UTOHT0fH0, Bl WA, JEgA H a9 @ AR R YAbraifoa fed
o+ @) facia e yemafe sg=n = wal ¢d gfdesen @ aEfia use
B Sl 28—

1. dfder ¥ Sad dAdl BT dRiBIAd dl—<ffF9 MgR W B I8 drAddIA
far fodft gd gaom @& +ff g fear < aear 2



2. S MAd, GERS AG@GN (Harfgw), $I 9 @A H dRUNRIA B
FTd AU AEdr 9298—fQo(HT0W0) /SuTdhifad  fasied 11.12.2012 #
ffea a<ta sgHE=T B |

3. ug & wafuag siffe wrea & gieaivn 4 w@wr 8 |

PERC R ERIED
qATdh:— 6574 f-Ig0(H1040) / SuTdifel / dfe-Tis
yfafefy fr=fafaa o1 Yanef vd smavas srfard 3g 9fa|

1. ol wfaa, yevar Qe Soutosiofeo, ol wa+, aevIgA |

2. ot afua, fARee (@odo/faca/ uRamaq/ uRaisen /arfrsw),
JoutodIofero, Holl Ha-, I |

3. Sl fAdere (arfrsa), Sodrowiofeio Sul w4+, IeRIgA |

4. y=u fg=ar (arfdrsw), Soutodiofero, eif W+, &g |

5. Jefevr rfra=ar (arfdrsa), Soutodiofelo, ol wa+, JEIGA|

6. ol g FIR NIa, Ge@ed dERe (Gargw),Soutodiofero, ol
Hq, QEIg |

7. QUK JUNT, A9 GEIEA IoulobIofelo, SHoll Wad, Qevrg |

8. gHfed el / drfad 994 9foier / & wisd |

(ERE @)
fAdere (W9 dareE)”
2.2 The re-employment of the petitioner was governed by the terms and
conditions laid down under the office memorandum dated 11.12.2012
(Annexure: A 3). The following two conditions of this memorandum

are relevant to the case of the petitioner:-

I HE&HT— 2 ‘gHeraiee a1 fFgfd S afteas 119 A
aftr & fag & fear s |7

Id H&T— 3 “61 9¢ @1 Y yof g & uzara  dar fga
el &1 fed N Rerfa #§ gAfmtoa a8 fear s |7

2.3 The term of the re-employment of the petitioner ended on
23.06.2014.0n the note side of the relevant file, the Chief Engineer
recommended the extension of re-employment of the petitioner from

24.06.2014 till further orders on same terms and conditions to the



2.4

Managing Director (M.D.). The M.D. wrote on the file “Agreed as

proposed” (Annexure: A 5).

The petitioner has contended that on the basis of the approval of the
M.D. on the proposal of extension, he worked from 24.06.2014 to
06.12.2014 but he has not been paid salary for this period. The
petitioner requested to the Chief Engineer to pay the salary for the

said period on 17.12.2014 (Annexure: A 6).

2.5 The Chief Engineer, in reply to the letter of the petitioner dated

2.6

17.12.2014, informed the petitioner on 15.01.2015 (Annexure: A 1)
that no order for the extension of re-employment has been issued.
The said letter of the Chief Engineer dated 15.01.2015 is reproduced

below:-

“ATDd 144 /YO0 &R—1 /SUtdbifel / (a10) fai® 15.01.2015
fawa:— f&=iT® 24.06.2014 ¥ 06.12.2014 TH B IAMT S A S G
q

sl gis FuR T
Hes dEfirarl (Jarfga),
60 /46 /2, GEadl G-t 91,
|0 A, QB |

$HUAT SWRIFd fAvae 3u-l ux feAid 17.12.2014 &1 d=<H TFU
PN | 39 G H I @ ey dEr 6574/ fAQo(W10%0) / SuTdifel
fesiT® 23.07.2013 &1 Y9 Jqdlidd & difd Wd: WK & qAT 39D
SURI 3Ysl Y: SRIIfSa fHd 99 3g $ig o= e forfa ad1 fad
T 2| Sa: AMUD gRI fear T Suiad yrefar vz Sfua 78 2

(THODO <T¥eT)
q&g AfF=dr , T} —1(arfvrsa)”

Aggrieved by the above letter dated 15.01.2015 and for non-payment
of salary from 24.06.2014 to 06.12.2014, the petitioner has filed this

claim petition.

The main grounds on the basis of which the petitioner has filed the

petition are the non-payment of salary for the period from 24.06.2014



to 06.12.2014 in spite of work done by him during this period; the
Managing Director of the UPCL (the competent authority) had
approved the extension of his re-employment; and the
communication of the respondents (Annexure: A 1) denying payment
of the salary to the petitioner, is against fundamental, constitutional,

contractual and civil rights of the petitioner.

Respondent Nos. 2 & 3 have opposed the claim petition and it has
been stated in their joint written statement that the petitioner was
given the re-employment after his retirement for a fixed period of 11
months only from 24.07.2013 to 23.06.2014. It has been further
contended that the recommendation of Respondent No.3 for
extension of the re-employment of the petitioner is merely a routine
note on the file and no order of the extension of re-employment was
issued by the UPCL in respect of the petitioner. The notings in the file
are internal matter of the UPCL and notings are neither enforceable in
law nor these give any right to the petitioner. Respondents have also
contended that according to the policy of the UPCL and terms and
conditions of the contract dated 11.12.2012 (Annexure: A 3), re-
employment can be given only for a maximum period of 11 months
and it cannot continue beyond the age of 61 years. The re-
employment was given to the petitioner (Annexure: A 2) under these
conditions only. Since the petitioner had attained the age of 61 years
and the petitioner had completed the period of 11 months, he was
not entitled to get extension beyond 23.06.2014 according to the
terms and conditions of re-employment as per O.M. dated
11.12.2012. the claim of the petitioner for salary (with interest )
without any order of the extension of the re-employment is devoid of

merit and the petition is, therefore, liable to be dismissed.

The petitioner has also filed the rejoinder affidavit and in it, the same
averments have been reiterated and elaborated which were stated in
the claim petition. The respondents have also filed the additional

written statement against the rejoinder of the petitioner.



| have heard learned counsels for both the parties and also perused

the record.

The main issue in the petition is to decide whether the re-
employment of the petitioner was extended beyond 23.06.2014 and
consequently whether he is entitled for salary from 24.06.2014 to
06.12.2014. Learned Counsel for the petitioner has argued that the
Managing Director of the UPCL, who was the competent authority,
had approved the extension of the petitioner from 24.06.2014 till
further orders (Annexure : A 5) and pursuant to this, the petitioner
worked in the organization from 24.06.2014 to 06.12.2014 and,
therefore, the petitioner is entitled to get salary (with interest) for
the said period which was denied to him by the letter of the
respondents dated 15.01.2015 (Annexure: A 1). Learned counsel for
Respondent Nos. 2 & 3 has refuted the arguments and contended
that the petitioner was not given any extension beyond 23.06.2014.
The contention of the learned counsel for respondents is that the
M.D. of the UPCL had agreed to the recommendation of the Chief
Engineer for extension on the note side of the file. Neither the order
of extension for re-employment of the petitioner was issued by the
UPCL nor the petitioner was conveyed that extension had been given
to him and, therefore, the petitioner is not entitled to get any salary
which has been claimed by him for the period from 24.06.2014 to
06.12.2014.

It is not in dispute that the extension for re-employment of the
petitioner was “agreed” by the M.D. of the UPCL (the competent
authority) on the note side of the file and no order was issued and
communicated to the petitioner. It is a well settled principle of law
that mere “noting” does not confer any right to a person unless
order is issued and communicated to him. The benefit of “noting” on
file can be taken by any party only when the decision taken on noting
is communicated to that party. Even in the case where the competent

authority records a decision on the file and the order is not issued and



10.

communicated, such noting and decision of the competent authority
has no value, until and unless the order is issued and communicated
to the person concerned. In order to confer an enforceable right, it is
necessary that the order must be issued and communicated as mere

decision on file is not enough.

The Hon’ble Supreme Court in the case of Laxminarayan R. Bhattad
Vs. State of Maharashtra 2003(5) SCC 413 has held, “ The
correspondences exchanged between the parties also do not show
that the minutes drawn fructified in and order conferring any legal
right upon the appellant. By reason of the endorsement in the note-
sheet no policy decision had been taken. It is now well known that a
right created under an order of a statutory authority must be
communicated so as to confer an enforceable right.” Hon’ble Apex
Court in the case of Sethi Auto Service Station and Another Vs. Delhi
Development Authority and others 2009 (1) SCC 180 has held, “ It is
trite to state that notings in a departmental file do not have the
sanction of law to be an effective order.......... Needless to add that
internal notings are not meant for outside exposure. Notings in the
file culminate into an executable order affecting the rights of the
parties, only when it reaches the final order is communicated to the
person concerned.” In the case of State of Uttaranchal and Another
Vs. Sunil Kumar Vaish and Others 2011(8) SCC670, the Hon’ble
Supreme Court held that, “A noting recorded in the file is merely a
noting simpliciter and noting more..........cceeenuuneen. A noting or even a
decision recorded in the file can always be reviewed/reversed/ over-
ruled or overturned and the Court cannot take cognizance of the

earlier noting or decision for exercise of the power of judicial review.”

In the case in hand, the extension of re-employment of the petitioner
is recorded in the file only. No order for further re-employment of the
petitioner beyond 23.06.2014 was issued and communicated to the
petitioner. According to the settled position of law, mere decision on

the note-sheet does not confer any right to the petitioner. The
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11.

12.

petitioner, therefore, does not get an enforceable legal right. Under
these circumstances, | am of the opinion that the decision of the
competent authority on the note side of the file does not provide any
right to the petitioner to claim the salary for the period from
24.06.2014 to 06.12.2014 as the order of extension for re-
employment of the petitioner was not issued and not communicated

to the petitioner.

The Ld. Counsel for the petitioner has referred to the case of Hon’ble
Supreme Court, Central Electricity Supply Utility of Odisha Vs.
Dhobei Sahoo and Others (2014) 1 SCC (L&S) 1 (Para-51) and argued
that the petitioner has rendered the services and, therefore, he
cannot be deprived of his salary. Denial of pay for the service
rendered tantamounts to forced labour which is impermissible. The
facts and circumstances of the above case of the Hon’ble Supreme
Court are entirely different than the case in hand. While in the above
case, the Hon’ble Supreme Court held that asking someone to work
and when his appointment is nullified by the Court, neither the
employer can recover the amount nor the Court can direct for
recovery of the same, in the present case, the issue involved is of
decision in file only without issue of any order or without its
communication. Therefore, the above referred case is of no help to

the petitioner.

For the reasons stated above, | do not find any merit in the claim

petition and the same is liable to be dismissed.

ORDER

The claim petition is hereby dismissed. No order as to costs.

(D.K.KOTIA)
VICE CHAIRMAN(A)

DATED: OCTOBER 05, 2016
DEHRADUN






