BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
AT DEHRADUN

Present: Hon’ble Mr. D.K.Kotia
——————— Vice Chairman (A)

CLAIM PETITION NO. 25/SB/2015

Pradeep singh Bisht S/o late Sri Dayal Singh Bisht aged about 43 years,
ASI(M) Police Office, Pauri R/o Village and Post Gopeshwar, District
Chamoli, Uttarakhand.

............ Petitioner.

VERSUS

1. State of Uttarakhand through Principal Secretary (Home), Government
of Uttarakhand, Secretariat, Subhash Road, Dehradun.
2. Additional Director General of Police (Crime and Law Order)
Uttarakhand, Police Head Quarter, Dehradun.
3. Inspector General of Police, Garhwal Range, Uttarakhand, Dehradun.
4. Superintendent of Police, Pauri Garhwal.
............... Respondents

Present: Sri L.K. Maithani, Ld. Counsel
for the petitioner.
Sri Umesh Dhaundiyal, Ld. P.O.
for the respondents.

JUDGMENT

DATED: OCTOBER 04, 2016.

(SRI D.K.KOTIA, VICE CHAIRMAN(A))

1. The petitioner has filed this claim petition for seeking the following

relief:-

“(i) To issue an order or direction to set aside the impugned
punishment order dated 26.10.2009, appellate order dated
07.07.2010, revisional order dated 02.11.2010 and review order
dated 11.08.2014 (Annexure Nos. A-1, A-2, A-3 and A-4) passed
by the Respondent Nos. 4,3,2 & 1 with their effect and operation

declaring the same as against the law.
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(ii) To issue an order or direction to the respondents to
remove the censure entry of the year 2008 from the character

roll of the petitioner.

(iii) To issue a suitable order or direction to the respondents
which this Hon’ble Tribunal may deem fit and proper in the

circumstances of the case.
(iv)  Cost of the petition be awarded to the petitioner.”

The petitioner is a Police Officer and in 2008-09, he was posted as an

ASI (M) in the Police Office, Pauri Garhwal.

The petitioner was issued a show cause notice on 13.06.2009 by the
Superintendent of Police, Rural, Haridwar (respondent no. 4) as to
why the censure entry be not given to him as a minor penalty under
‘The Uttar Pradesh Police Officers of the Subordinate Ranks
(Punishment and Appeal) Rules, 1991’ (which is applicable in the State
of Uttarakhand). The said Rules hereinafter are referred to as Rules of
1991. The allegation against the petitioner, based on the preliminary

enquiry, in the show cause notice was as under:-
“PHIRoT qaren Aifed

vouHoaTe (vH)3h udlu Rig fase,
g1 ya fafts, gfea srafaa Wik

9¥—2008 ¥ W4 (MU yuE fafe wmen yfaw sriqa dist d
frgaa o qi smudl el gfew/divdl vd wrax w@ffg @ wdf 2q
Iqqfaa ofa /agqfas SAenfa & gey Rl & yra sded Al
@I o A Bg Fga fHar wan o | wdf wreeEh de 4w o 6
RS o g3 Fdiiaver fagfa & faais 04.12.08 & 919
$T 21 BT 912y, wee (Ader g9 & qrag[g MU §RT 3MAe U3l 3
S dORarel 4 1 T | Boawy gqfad Sifa s1 01 IAESA uH
IS Uofiaeol e 04.12.2008 @& 918 & Bl W HI WHR I
foram wa, o oo Saa rweft fafaa owdear ?q 9w =ifya 8 |
AMYBT I8 A U4 Hdad & Yfa 9 AURarEl IJmEgdr ga
WAl &1 9Raras 2 |



3

Sqd 9Bl & W d gfed Surefias i€ 9 uiewe g sl
T | gfera Surefiera i€y 93Ul o= medr 9 JuSl rdgd uAl Bl
OTd dTuRardl 8 &9 &I SISl 9T AT 2| Bedwd Iua  fIeg
IcRr@vs (Sovo) efive Hvfl & yferw afreRal @1 svs va adia
FravTmacii—1991 (& Td SURKRYT ) AR —2002 & =91 4(1) &
reg (@) & SuEvs (AR) @ I=id fourfia srfardl ywarfaa s smus
SWIiTd I 8qg, @@l 4 3mual aR= dforer 4 uRf<rdw siféa &=
fear S

2009

“ gd— 2008 ¥ U Youwo3wTE(YH) b IRl yferm /il vd wrR
gfde @1 wdl 2g srgqfaa wfa/ sgqfaa seefa & gy swafdfar &
9T« e Al B Sfid by Bq gaa fear wan om| wdf wweef
frder 4 W o & Ao woiiwa gamor —g3 Adifier fagfa «
fai® 04.12.08 & 915 A2 BT TRy, wWe Ay 89 & d99g 9@
§RT TS 9=l &) A duRarel 4 @7 T | beawyu gyataa sifa
$I 01 AASA U HAAISH YolIHv f&Td 04.12.08 & 918 &1 g4 W
Il ©erR Hx forar 1, 59 o Saa el faRaa 9fen 3g awa
oiffd 8 AT AUST YT ™ AU bded d Ufd "R ATURErE),
ITRIAT Ud WWMEIRGT &1 uRaas =, foaar gk uRkf =t &)
STt 2

IAd: MU 9 SRV qaren Aifed yifda & 15 feaw @ 3= 3mUn
W] YET BN, 6 39 7" § JMUBT RT BT 2| YD W<
foar sirar @ f& faa e@afr @ sdwa smueT wsdiever Yy g9 w89
R Gefugds farR &1 & s € afia sy uilRa f&d <mer |
afy st wdiewwr fgiRa s@fr 4 yra € glar @ @ auw
WG] & AN H I8 AT ST 6 Mudl His WdIHRor a1 ]
2 3R IUsl ywIfdd v Wer @ foaal gficra ved gd 4
faarfa srfar®l 4 e uefiy srew wiRa & e oY | e fod
I wWd foeR &89 | afe ey wefua uardell &1 s[adied &l
ared @ al fedl #1 sy faaw § MuiRa @ @ <y u=mEd &
JqATH B b 2 |

HET: 34 /09

fastie 571 13, 2009
gfera arehars
Y Teard |”
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The petitioner submitted the reply to the show cause notice on
19.06.2009 (Annexure: A-7) and denied the charge levelled against

him.

Respondent No. 4 considered the reply to the show cause notice
submitted by the petitioner and did not find the same satisfactory
and found the petitioner guilty and awarded minor penalty of censure

entry on 26.10.2009 (Annexure: Al).

The petitioner filed an Appeal against the punishment order to
respondent No. 3 which was rejected on 07.07.2010 (Annexure: A2).
The petitioner filed the Revision Petition to respondent No. 2 and the
same was also rejected on 02.11.2010 (Annexure: A3). The Review
Petition of the petitioner against the orders Annexure: A-1, A-2 and A-
3 was also rejected by respondent No.1 on 11.08.2014 (Annexure:

A4). Hence, the petition.

The petitioner has challenged the minor punishment of ‘censure’

mainly on the following grounds:-

(i) The punishment order has been passed without
considering the reply of the petitioner and it is a non-speaking and

non-reasoned order.

(ii) The petitioner was busy due to the annual inspection of
the S.P. on 28.01.2009 and 29.01.2009 and because of this the forms

could not be checked by the petitioner.

(iii) Preliminary inquiry has not been conducted in the proper
manner. The findings of the inquiry officer are based on conjecture

and surmise.

(iv) The petitioner has not done any wrong deliberately and
intentionally. He has been punished on the basis of circumstantial

evidence.



(v) The act of the respondents is arbitrary, discriminatory,
illegal and against the principles of natural justice and in violation of

Article 14 and 16 of the Constitution of India.

The claim petition has been opposed by respondents No. 1 to 4 and it
has been stated in their joint written statement that the inquiry
against the petitioner has been conducted under Rule 14(2) of the
Rules of 1991. The petitioner was given a show cause notice. The
petitioner replied to the show cause notice and his reply was duly
considered by the disciplinary authority. His reply/explanation was
found unsatisfactory by the disciplinary authority. The disciplinary
authority passed an order under Rule 14(2) of the said Rules and the
petitioner was awarded minor penalty of ‘censure’. The petitioner has
been provided due opportunity to defend himself adhering to Rules
and the principles of natural justice. The contention of the
respondents is that the Rule 14(2) of the Rules of 1991 has been fully
complied with. The appeal, revision and review of the petitioner were
also duly considered and rejected as per Rules. The petition is,

therefore, devoid of merit and liable to be dismissed.

No rejoinder affidavit has been filed on behalf of the petitioner.
However, some documents have been filed by the petitioner relating
to inspection report of the S.P. on 29.01.2009 and casual leave for 3

days from 30.01.2009 (Annexure: A-11 and A-12).

| have heard both the parties and perused the record including the

inquiry file carefully.

Before the arguments of the parties are discussed, it would be
appropriate to look at the rule position related to the minor
punishment in Police Department. Relevant rules of the Uttar Pradesh
Police Officers of the Subordinate Ranks (Punishment and Appeal)

Rules, 1991 are reproduced below:-

“4. Punishment (1)The following punishments may, for

good and sufficient reasons and as hereinafter provided, be
imposed upon a Police Officer, namely:-



(a) Major Penalties :-

(i) Dismissal from service,

(i1) Removal from service.

(ii1) Reduction in rank including reduction to a lower scale
or to a lower stage in a time-scale,

(b) Minor Penalties :-

(1) With-holding of promotion.

(i1) Fine not exceeding one month's pay.

(i11) With-holding of increment, including stoppage at an
efficiency bar.

(iv) Censure.

“5. Procedure for award of punishment- (1) The cases in
which major punishments enumerated in Clause (a) of sub-
rule (1) of Rule 4 may be awarded shall be dealt with in
accordance with the procedure laid down in sub-rule (1) of
Rule 14.

(2)The case in which minor punishments enumerated in
Clause (b) of sub-rule (1) of Rule 4 may be awarded, shall
be dealt with in accordance with the procedure laid down
in sub-rule (2) of Rule 14.

“14. Procedure for conducting departmental proceedings-
(1) Subject to the provisions contained in these Rules, the
departmental proceedings in the cases referred to in sub-rule
(1) of Rule 5 against the Police Officers may be conducted in
accordance with the procedure laid down in Appendix I.

(2) Notwithstanding anything contained in sub-rule (1)
punishments in cases referred to in sub-rule (2) of Rule 5
may be imposed after informing the Police Officer in
writing of the action proposed to be taken against him and
of the imputations of act or omission on which it is
proposed to be taken and giving him a reasonable
opportunity of making such representation as he may

wish to make against the proposal.

The above rule position makes it clear that in order to impose minor
penalty, it is mandatory to inform the Police Officer in writing of the
action proposed to be taken against him and of the imputations of act
or omission on which it is proposed to be taken and to give him a
reasonable opportunity of making such representation as he may wish

to make against the proposed minor penalty.
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Learned counsel for the petitioner has argued that the petitioner has
not committed any misconduct and he has been falsely implicated.
The application form, which was wrongly entertained in the
recruitment process and for which the petitioner was charged and
punished, was not checked by the petitioner as in the afternoon of
28.01.2009, the petitioner was busy in the preparation of annual
inspection of the S.P. which was done by the S.P. on 29.01.2009.
Thereafter, the petitioner has proceeded on casual leave on
30.01.2009 for 3 days. The said application form was checked by
another staff and, therefore, the petitioner cannot be held guilty for
the wrong done by another person. Learned A.P.O. has refuted the
argument and contended that the preliminary inquiry was conducted
against the petitioner and allegations against him were found correct.
The petitioner was given opportunity to defend himself and the
statement of the petitioner was also recorded by the inquiry officer.
Ld. A.P.O. also referred to the original inquiry file and stated that the
perusal of inquiry report makes it clear that sufficient evidence was
found against the petitioner to hold him guilty. While perusing the
original record of inquiry by me, it was found that the explanation of
the petitioner has been duly considered not only by the inquiry officer
during the preliminary inquiry but it has also been found
unsatisfactory by the disciplinary authority while considering the

petitioner’s reply to the show cause notice.

Here, it would be pertinent to mention that this Tribunal is making a

judicial review and not sitting as appellate authority.

It is settled principle of law that in judicial review, re-appreciation of
evidence as an appellate authority is not made. The adequacy or
reliability of the evidence is not the matter which can be permitted to
be argued before the Tribunal. The Hon’ble Supreme Court, in case of
B.C.Chaturvedi vs. Union of India, 1995(5) SLR, 778 in para 12 & 13

has held as under:



“12. Judicial review is not an appeal from a decision but a
review of the manner in which the decision is made. Power of

judicial review is meant to ensure that the individual receives

fair treatment and not to ensure that the conclusion which the

authority reaches is necessarily correct in the eye of the Court.

When an inquiry is conducted on charges of misconduct by a

public servant, the Court/Tribunal is concerned to determine

whether the inquiry was held by a competent officer or whether

rules of natural justice are complied with. Whether the

findings or conclusions are based on some evidence, the

authority entrusted with the power to hold inquiry has

jurisdiction, power and authority to reach a finding of fact or

conclusion. But that finding must be based on some evidence.

Neither the technical rules of Evidence Act nor of proof fact or

evidence as defined therein, apply to disciplinary proceeding.

When the authority accepts that evidence and conclusion

receives support therefrom, the disciplinary authority is

entitled to hold that the delinquent officer is quilty of the

charge. The Court/Tribunal in its power of judicial review does

not act as appellate authority to re-appreciate the evidence and

to arrive at its own independent findings on the evidence. The

Court/Tribunal may interfere where the authority held that
proceedings against the delinquent officer in a manner
inconsistent with the rules of natural justice or in violation of
statutory rules prescribing the mode of inquiry or where the
conclusion or finding reached by the disciplinary authority is
based on no evidence. If the conclusion or finding be such as no
reasonable person would have never reached, the
Court/Tribunal may interfere with the conclusion or the finding,
and mould the relief so as to make it appropriate to the facts of

each case.

13. The disciplinary authority is the sole judge of facts. Where

appeal is presented, the appellate authority has co-extensive

power to reappreciate the evidence or the nature of



punishment. In a disciplinary inquiry the strict proof of legal
evidence and findings on that evidence are not relevant.
Adequacy of evidence or reliability of evidence cannot be
permitted to be canvassed before the Court/Tribunal. In Union
of India v. H.C. Goel (1964) | LLJ 38 SC, this Court held at page

728 that if the conclusion, upon consideration of the evidence,

reached by the disciplinary authority, is perverse or suffers

from patent error on the face of the record or based on no

evidence at all, a writ of certiorari could be issued.”

12. The Hon’ble Apex Court in para 24 of Nirmala J. Jhala Vs. State of
Gujrat 2013(4) SCC 301 has also held as under:-
“The decisions referred to hereinabove highlight clearly,
the parameter of the Court’s power of judicial review of
administrative action or decision. An order can be set-aside
if it is based on extraneous grounds, or when there are no
grounds at all for passing it or when the grounds are such
that, no one can reasonably arrive at the opinion. The
Court does not sit as a Court of Appeal but, it merely
reviews the manner in which the decision was made. The
Court will not normally exercise its power of judicial
review unless it is found that formation of belief by the
statutory authority suffers from malafides,
dishonest/corrupt practice. In other words, the authority

must act in good faith. Neither the guestion as to whether

there was sufficient evidence before the authority can be

raised/examined, nor the question of re-appreciating the

evidence to examine the correctness of the order under

challenge. If there are sufficient grounds for passing an

order, then even if one of them is found to be correct, and

on its basis the order impugned can be passed, there is no

occasion _for _the Court to interfere. The jurisdiction is

circumscribed and confined to correct errors of law or
procedural error, if any, resulting in manifest miscarriage

of justice or violation of principles of natural justice. This



13.

14,

10

apart, even when some defect is found in the decision-

making process, the Court must exercise its discretionary

power with great caution keeping in mind the larger

public interest and only when it comes to the conclusion

that overwhelming public interest requires interference,

the Court should intervene. ”

It is clear from above judgments that the scope of the judicial review is
very limited. The Court or the Tribunal would not interfere with the
findings of the fact arrived in the departmental enquiry proceedings
excepting the cases of malafide or perversity or where there is no
evidence to support a finding or where a finding is such that no man
acting reasonably and with objectivity would have arrived at that
finding. The Court or Tribunal cannot re-appreciate the evidence like
an appellate Court so long as there is some evidence to support the
conclusion arrived at by the departmental authority, the same has to be
sustained. While exercising the power of judicial review, the Tribunal
cannot substitute its own conclusion with regard to the misconduct of
the delinquent for that of the departmental authority. In_case of

disciplinary inquiry, the technical rules of evidence and the

doctrine of ‘proof beyvond doubt® have no application.

“Preponderance of probabilities” and some material on record

would be enough to reach a conclusion whether or not the

delinguent has committed misconduct.

In view of above, | find that in the case in hand, this Tribunal has
no reason to interfere. From the perusal of record, it is revealed
that the show cause notice dated 13.06.2009 (Annexure:-A-6) was
issued and nowhere it has been averred that the show cause notice
was bad in the eye of law. The petitioner replied to the show cause
notice and he raised the same plea which he has raised before the
Tribunal. The Ld. Counsel for the petitioner could not demonstrate
any illegality in the show cause notice or in the procedure for
awarding punishment of the censure entry by the competent

authority. The competent authority has passed the punishment
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order after due consideration of petitioner’s reply. The findings in
inquiry are based on evidence and there is no malafide or
perversity. The provisions of the Uttar Pradesh Police Officers of
the Subordinate Ranks( Punishment & Appeal) Rules, 1991 in
regard to awarding of minor punishment have been fully complied
with by the competent authority. After perusing the record of
inquiry, | have reached the conclusion that the proceedings of
imposing punishment were conducted in a just and fair manner
and there is no violation of any law, rule or principle of natural

justice and, therefore, the case of the petitioner is not made out.

For the reasons stated above, | find the claim petition devoid of

merit and the same is liable to be dismissed.

ORDER

The petition is hereby dismissed. No order as to costs.

(D.K.KOTIA)
VICE CHAIRMAN(A)

DATED: OCTOBER 04, 2016
DEHRADUN



