BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
BENCH AT NAINITAL

Present: Hon’ble Mr. Rajendra Singh
.......... Vice Chairman (J)

Hon’ble Mr. A.S.Rawat
........ Vice Chairman(A)

CLAIM PETITION NO. 129/NB/DB/2022

1. Umesh Chandra Joshi S/o Shri. Prem Ballabh Joshi, Presently
Serving as Assistant Teacher (Primary), Government Primary School,
Pinanabhat, District- Champawat.

2.  Dungar Dev Joshi S/o Shri. Ghanshyam Joshi, Presently Serving as
Assistant Teacher (Primary), Government Primary School, Majhera,
District- Champawat.

........... Petitioners

Vs.

1. State of Uttarakhand through Secretary, Education, Government of
Uttarakhand, Dehradun.

2. Director (Elementary Education), Government of Uttarakhand,
Dehradun.

3. Additional Director (Elementary Education), Kumaun Mandal, Nainital.
4. District Education Officer (Elementary Education), Champawat.

5. Deputy Education Officer, Champawat.

........... Respondents.

Present:. Sri Maneesh Bisht, Advocate for the petitioners
Sri Kishore Kumar, A.P.O., for the respondents

JUDGMENT

DATED: FEBRUARY 28, 2025

Hon’ble Mr. A.S.Rawat, Vice Chairman(A)

The petitioners have filed this claim petition for the following

reliefs:

9) To issue an order or direction for quashing the order dated
28.09.2022 passed by respondent no. 2.

i) To issue order or direction, directing the respondents to
grant the benefit of seniority/pay increment to the



petitioners/applicants from the very first date of initial
appointment i.e. 15.01.2015, or in alternate to grant the benefit
of seniority/pay increment to petitioners/ applicants from the
respective date of passing their TET examination.

iii)  To issue any other order or direction, which this Hon'ble
Tribunal may deem fit and proper in the circumstances of the
case.

iv) To award the cost of the petition in favour of the applicant.

2. Facts, in brief, of the claim petition are as follows:

2.1 The petitioners were initially engaged as "Shiksha Mitra" in
various schools of district Champawat in the Year, 2001 and as such
they were regularly discharging their duties as "Shiksha Mitra" till
their absorption on the regular pay scale of Assistant Teacher

(Primary).

2.2 In the Year, 2015, the petitioners were adjusted/given the
provisional appointment as Assistant Teacher (Primary School), in
pursuance of the order dated 18.12.2014, passed by the Hon'ble
High Court in Special Appeal N0.499/2014, and other connected
matters in the pay band of 9,300/- to 34, 800/- along with grade pay
of 4,200/-. However, vide the said order a rider has been imposed
that the appointments made there under, would be subject to the
final outcome of the special appeal no. 499 and other connected
matters, and further stating therein that if the Hon'ble High Court,
concluded that no relaxation regarding the TET can be given, then
on those circumstances their appointments would automatically be

cancelled.

2.3 In pursuance of the direction given by the Hon'ble High
Court, the respondent department vide order dated 18.01.2018,
confirmed the appointment of the petitioners as Assistant Teacher
(Primary School) in view of the order dated 27.11.2017.

2.4 A bare perusal of the order dated 15.01.2015, would also
reveal, the fact that although the petitioners were appointed on basis

of the directions of the Hon'ble High Court but their appointment was



made after the recommendation of committee, as per the governing
rules i.e. Uttarakhand Government Primary Education (Teachers)
Service Rules, 2012, coupled with the fact that their appointment
was made on the regular pay scale. Although necessity of TET is
now made absolute, but the facts of the matter is that petitioners
have passed their TET examination in the Years, 2015 & 2016, itself,
and if the contention of the respondents may be admitted for a
moment, that petitioners were not TET qualified on 15.01.2015,
though, on other hand, respondent department vide the order dated
02.10.014, has given the appointment to some other persons
(counterparts of petitioners herein) with the rider that their pay
increment would only be applicable from the date of qualifying the
TET examination. Hence, same ratio should have been adopted by
the respondent department in the case of petitioners also, and the
pay increment/seniority shall be given to them w.e.f., their respective
date of passing TET examination. The respondent department has
made a totally arbitrary & whimsical discrimination, which is not

sustainable in the touchstone of reasonableness and fairness.

2.5 Aggrieved by the acts of the respondents, the petitioners
had made several representations to the concerned, but in vain, and
thus on very compelling situation the petitioners have preferred a
Claim Petition before this Hon'ble Tribunal which was numbered as
Claim Petition No0.101/NB/DB/2021 (Umesh Chandra Joshi and
others V/s State of Uttarakhand and others). The aforesaid Claim
Petition was ultimately decided by this Hon'ble Tribunal on
27.07.2022, by directing the respondent no. 2 i.e. Director,
Elementary Education, Uttarakhand, to decide the representation of

the petitioners.

2.6 In pursuance of the direction of this Hon'ble Tribunal, the
petitioners have moved a detailed representation dated 08.08.2022,
before the respondent no.2 along with the judgment and order dated
27.07.2022. Respondent no.2 vide order dated 28.09.2022, without



touching the merit of the case and without appreciating the facts of

matter has arbitrary rejected the claim of the petitioners.

3. C.A./W.S. has been filed on behalf of the respondents no.

1 to 3, in which it has been contend that:-

3.1 Il dandg Rer 9 @ ug R eriva o v A fgadig
SloUdoUso URMEY U Rrem A /ar & a9 Swa e gRT
gia fofa fesie 18.12.2014 @& oW # e I=AUS, YRS, & U
& ufa fara situdfere Frfe gar @ 15 off | degay Il sRrEvs
b RS Rien (sreaus) |91 FraHmEd 2012 & AR war 1 9
®eT 5 d dI paRN o Eel & fFgie 8g FuiRa sdar fgadta
SloUcioUSo & W1 IILATYH UT=ATl Gher S<iior e 81 oF | forg swor
Frfieal aHa FRAITER 9eEs Aeaus weafie, @ ug W Agfe ' g
g T2l | Usg H yafdd SiREvs Uoield URfe RiEr (sreuras)
a1 fFrmaet 2012 Jen "enlr@ fawmEel & wifdema @ sgER &
e afear gof & qom 399 @ Rerfa & & a=h were s=aUe
e & ug W e wra w "ear 2

3.2 AR Sod ARTad SAEvs gRT fAATd 23.08.2017 &1 uilRa
sf~aq ol @ dward wEe seAue ueIfie & us W ke 2q

Jgar guf & ard Rrem Al &1 sy "Ho-W-682/XXIV(L)/

37/2006 feAai® 27.11.2017 & $HH H e JAUH e & 9 W
frrafia fgie wem 1 i)

3.3 SRMETS IoTd I RS e (reaus) dar fAasmaedt 2012
JT Heniera FradmEc © ufagl 4 "9ee aue e @ ug W)
frafe 2q & w8 ordar # ¢w e fim fomsia sfewr wieh o= g
fazafaenea (IGNOU) 3 fgadfa Sovdotso ufdierr s<hivf & o Tsrm®
IS YRS & Us W FgRe &g ura 4 T 2| 9ar frEraed
2012 & 99 15 ¥ Wee A=AUS, WRIfe & U W FRfe °q ===
@ ufear & TS 2| Gar FrawmEelt 2012 A Aivgar gy R it &
UES AATIS Udfie @ ug X Hig guifoa fed o @) caazen
T & g 21 N SR Il &l a9 201516 H WIS IATUD
i @ yq W frafia fgw TE a9 o1 gadar @ | ardl B 4
Soa g H gifsa faey ofile § wiRa sifow fvfa fesie 23.08.



2017 ® SWra ffd waRy RA$ 27112017 & $9 4 GEF—S
JeAud wreifie @ ue frafa fghe wem &1 w15 2 s Frafia
frafte 9 gd arh &1 dar getaa ara 9@ fear <1 a@ar 21 s &9
4 Ffeve uRfwe A gRT A9 | 941 SfeavoT STRrEvs @
ARy f1T® 27.07.2022 & JHIRKR # AN & YAEEAl &I FRamor
Y ARSI 28.09.2022 FRT fHAT AT |

3.4 ad 2017 d fauiw afilq # uiRa e&iffaw fvfa faais 23.08.
2017 /04.09.2017 & SURId IMEATRY Ho 682 faid 27.11.2017 & HH
H WEEe UG URIiffe & ug W fama siudfae w9 4 ariva ¢4
R i o StRavs Ioie URfHe R (@eaus) dar fammach
2012 (Fa1 e frdEell) & wRgMTaR 9se J=gde  ureifie
@ ug Fgfe Qg oar gul o=d o &I GES UG e & ug
R frafm fgfe ma s @ fafsr |9 & 99 a<fia am aen
IRssdr /9ei=ifa &1 ara fear o 9ear 8 1 39 3ifalRe a9-ia aie
9T ARG, ITREvE & GFE H ¥g o 2 f» Ay wal=
<R | gifora fafda Re didle "o—57 /2008 WHY HAR §9 M
s aic facell 9 3= ¥ wiRa favia 1@ 01.02.2010 & IFTAR—

"In view of the above, as it remains admitted position that petitioner
Ramesh Kumar had secured 46.25% marks in aggregate and as he
was required only to have 45% marks for appointment, writ petition
No. 57 of 2008 stands allowed. The connected writ petition filed by
Desh Raj Chalia as he failed to secure the required marks in
aggregate, stands dismissed. The respondents are requested to
offer appointment to petitioner Ramesh Kumar, at the earliest,
preferably within a period of two months from the date High court. It
is however, clarified that he shall not be entitled to get any seniority
or any other perquisite on the basis of his notional entitlement.
Service benefits shall be given to him from the date of his
appointment. No costs."

Id: AT gdied AT & S ofy & &9 7 1 Jr=ion’ &1
a1 wrefEa am FRafa Fafie @1 fafdr (FEeR 2017) @ Swa @
ST 9hd 2 |

35 I B IS T JEIPR 8IH A B | Hlo ~AIEIHROT A

yrefsr 2, 6 aieredt @ g1 Jifora &1 = ada IifaeT T vd 9T
el u¥ ImTlRd 2, 9 $RYT S IiRIeT @Rl 819 a7 2 |



4. R.A. has also been filed on behalf of the petitioners denying
the contents of the C.A./W.S. and have reiterated the averments

made in the claim petition.

5. We have heard the learned counsel for the parties and

perused the record.

6. Learned Counsel for the petitioners has pleaded that the
petitioners have been provisionally absorbed by the Respondents
vide order dated 15th January 2015 subsequent to the Interim order
dated 18/12/2014 of the Hon'ble High Court of Uttarakhand at
Nainital in the Spl. Appeal No 499/2014, 500/2014 and 501/2014.
The appointment of the petitioners was subject to the final decision
of the Hon’ble High in the writ petitions and in case the Hon’ble High
Court does not exempt the qualification of Teachers Examination
Test (TET), the provisional absorption/appointment will be
automatically cancelled. In the meantime, the petitioners acquired
the required qualification (passing of TET) in the year 2015 and 2016
and they were appointment on regular basis vide Government order
dated 18th January 2018, subsequent to the final decision of the
Hon’ble High Court in the Spl. Application No 351/SS/ 2016. There
are other teachers who were similarly placed but they have been
given regular appointment even before their acquiring the required
gualification. The petitioner on the same analogy be given the benefit
of the annual increment/seniority etc. with effect from their date of
provisional appointment 15.01.2015. The learned Counsel further
relied on the judgement of the Hon’ble Supreme Court in the
matter of Direct Recruit Class-ll Engineering Officers
Association Vs State of Maharashtra and others in Civil Appeal
No 194-202 of 1986 decided on May 2, 1990 whereby the Hon’ble

Supreme Court directed that-

L7(A) ervo...

(B) If initial appointment is not made by following the procedure laid down
by the rules but appointee continues in the post uninterruptedly till the



regularisation of his service in accordance with the rules, the period of
officiating service will be counted.

7. The petitioners were appointed on 15/1/2015 provisionally
and they were not having the required qualification of passing the
TET as prescribed under the Rule 9(a)(2) Uttarakhand Government
Primary Education (Teacher) Service Rules 2012. They were
selected from among the ‘Shiksha Mitra’ who either have or have not
the required qualification. In case those who did not have the
required qualification they were given exemption of required
gualification of passing the TET examination subject to the final
decision of the Hon’ble High Court of Uttarakhand, Nainital on the
exemption of the passing of TET. Learned Counsel has further
pleaded that the impugned order dated 28/9/2022 of respondent No.

2 is liable to be quashed.

8. Learned A.P.O. has pleaded that the petitioners have been
given the regular appointment from 2018 subsequent to the final
decision of the Hon'ble High Court in the Spl. Application No.
351/SS/2016. The petitioners did not have the required qualification
for appointment to the post Asstt. Teacher in 2015 and their
appointment was subject to the final decision of the Hon’ble High
Court of Uttarakhand at Nainital subject to agreeing to the relaxation
of the required qualification of passing of TET. Which they acquired
subsequently and they were given regular appointment afterwards
on the final decision of the Hon’ble High Court in the writ petition.
The petitioners cannot be given the benefits of increments and the
seniority from the year 2015 as they did not have the required
qualification of passing of TET Examination. This has been reiterated
in the order of appointment dated 15.01.2015 issued subsequent to
the decision of the Hon’ble High Court in the writ Petition no. 501 of
2014 that in case they do not acquire the required eligibility, their
absorption/appointment will automatically be cancelled. The learned

A.P.O. has relied on the judgement of the Hon’ble Supreme Court in



the matter of Ramesh Kumar Vs. Delhi High Court and others in the
writ petition No 57/2008 that service benefits shall be given from the
date of the appointment. The learned A.P.O. has pleaded that the

Claim Petition is liable to be dismissed.

9. Based on the pleadings from the parties, we are of the
opinion that the petitioners were, although appointed in the year
2015 but that was on provisional basis and they were not eligible to
hold the post of the Asstt. Teacher at that time. They acquired the
eligibility of passing the TET subsequently and they were appointed
on regular basis in 2018 after the final decision of the Hon’ble High
Court in one of the similar petitions. The respondents while deciding
the representation of the petitioners have highlighted the decision of
the Hon’ble High Court of Uttarakhand, Nainital in the matter of Spl.
Appeal No. 82/2017 and other appeals on 4/9/2017. The relevant

para of the decision of the Hon’ble court is as under:

Meaning thereby, despite the fact the Shiksha Mitras and
the Shiksha Acharyas, who held out to be not an appointee
against a regular post and not eligible to hold the post,
Hon'’ble Apex Court has granted them a liberty to participate
in two consecutive recruitments subject to the condition they
avail the qualification of TET for the proposed selection.
Their participation in the process was subject to the
condition of acquiring the TET qualification. The Honble
Apex Court has also observed that they may be granted
suitable age relaxation and some weightage for their
experience may be decided by the concerned authority. On
an over all scrutiny having qualification of TET has become
inevitable for being appointment as primary school teacher.

10. The petitioners are praying for the seniority/increment from the
date of their appointment in 2015 or from the date of passing the
TET. In view of the judgement of the Hon’ble Supreme Court in the
matter of Direct Recruit Class-Il Engineering Officers
Association Vs State of Maharashtra and others in Civil Appeal
No 194-202 of 1986 decided on May 2, 1990 whereby the Hon’ble

Supreme Court directed that-



(B) If initial appointment is not made by following the procedure laid
down by the rules but appointee continues in the post uninterruptedly
till the regularisation of his service in accordance with the rules, the
period of officiating service will be counted.

The decision of the Hon’ble High Court of Uttarakhand, Nainital that
passing of the TET is compulsory for the appointment of Assistant
Teacher and the fact that the petitioners have worked continuously
till their regular appointment in the same post of the Asstt. Teacher
since their appointment, they acquired the required qualification of
passing of the TET also in the intervening period. The petitioners
may be considered for giving the benefit of the seniority from the
date of passing their passing TET in September 2015 and
September 2016.

11. In view of the above, the impugned order dated 28.09.2022

is liable to be quashed and the claim petition is liable to be allowed.
ORDER

The claim petition is allowed. The impugned order dated
28.09.2022 is hereby quashed. The respondents are hereby directed
to grant the benefit of seniority to the petitioners from their respective

date of passing of TET examination. No order as to costs.

RAJENDRA SINGH A.S.RAWAT
VICE CHAIRMAN (J) VICE CHAIRMAN (A)
DATED: FEBRUARY 28, 2025
NAINITAL.
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