BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
AT DEHRADUN

Present: Sri V.K.Maheshwari
------ Vice Chairman(J)
Sri D.K.Kotia
------- Vice Chairman (A)
CLAIM PETITION NO. 03/SB/20153

Harshendra Kumar Singh S/o Shri R.P. Singh, Divisional Forest Officer,
Haridwar Forest Division, Haridwar, Uttarakhand.

............ Petitioner

VERSUS

1. State of Uttarakhand through Chief Secretary, (State of Uttarakhand,
Dehradun.
2. Principal Secretary, forest & Environment, State of Uttarakhand, Dehradun.

3. Chief Forest Conservator, Kumaun (Inquiry Officer )Nainital.
......... Respondents

Present: Sri Rajeshwar singh, Ld. Counsel
for the petitioner.
Sri Umesh Dhaundiyal, Ld. A P.O.
for the respondents.

JUDGMENT

DATED: FEBRUARY 24, 2016

(DELIVERED BY SRI D.K.KOTIA, VICE CHAIRMAN(A))

1. The petitioner has filed this claim petition for seeking the
following relief:-
A. That the petitioner most humbly prays that the Hon’ble Service

Tribunal may be graciously leased to issue a suitable order or direction
guashing the order dated 21.5.2010 and 18.11.2014.



B.That Respondent Nos. 1,2 & 3 be directed to recommend the name of
the petitioner to Union Public Service Commission for induction to IFS
Cadre and against vacancy of 2003

C. To issue any other suitable order and direction which the Hon’ble
Tribunal may deem fit and proper in the facts and circumstances of the
case.

D. That during pendency of this petition, the respondent be directed not
to recommend for promotion anyone else to the next post of IFS Cadre
without considering the name of the petitioner.

E. To award the cost of the suit to the petitioner.”

2. The relevant facts in brief are that due to certain irregularities
committed by the petitioner in 2005, while working as Divisional Forest
Officer, Tehri Forest Division, New Tehri, an inquiry was instituted against him
on 27.02.2009 (Annexure: 2). In the Office Order itself (by which the inquiry
was instituted), the Principal Forest Conservator, Kumaun Division was
appointed as inquiry officer. The charge sheet dated 24.02.2009 (enclosure of
Annexure: 2) was served upon the petitioner on 25.03.2009. The petitioner
replied to the charge sheet on 15.06.2009 (Annexure:3) and on 15.07.2009
(Annexure:3 A ). The inquiry officer submitted the inquiry report on
13.10.2009 (Annexure: 4). The disciplinary authority did not agree with the
findings of the inquiry officer in respect of charge No. 2 and charge No.3. The
disciplinary authority issued a show cause notice on 02.12.2009 (Annexure: 5)
to the petitioner enclosing the inquiry report and recording the reasons for
not agreeing with the findings of the inquiry officer in respect of charge No.2
and charge No.3. The petitioner replied to the show cause notice on
14.12.2009(Annexure: 6). After considering the inquiry report and reply to the
show cause notice, the disciplinary authority passed the punishment order on
21.05.2010 (Annexure: 1) imposing the following minor punishments upon the

petitioner:-

(i) Adverse Entry and

(i)  Stoppage of an annual increment for one year.



The petitioner filed the appeal on 18.08.2010 and Review on
18.07.2014 (Annexure: 7 & 8) against the punishment order and same were

rejected on 18.11.2014 (Annexure:1A). Hence, the petition.

3. Apart from raising the issue of appointment of the inquiry officer before
the reply of the charge sheet was given by the petitioner, the impugned

orders have been challenged on the following grounds:-

(a) That because the order dated 21.5.2010 and 18.11.2014 are

devoid of any merit and are against facts on record.

(b) That because the facts available on record are not taken into
consideration while passing the order 482/X-1-2010-(6) dated
21.5.2010 and 3789/X-1-2014-02(17)/2008 dated 18.11.2014 as

such are liable to be set aside.

(c¢) That because the order dated 21.5.2010 and 18.11.2014 both
being against the facts or records and having passed in cursory

manner, are liable to be set aside.

(d) That because the punishment awarded to the Petitioner is
uncalled for and baseless and very much disproportionate to

the alleged charge is liable to be quashed

The petitioner has also sought relief that the respondents be directed
to recommend the name of the petitioner to the Union Public Service
Commission for his induction to the Indian Forest Service (IFS). The petitioner
in the claim petition has neither mentioned the Rule position and nor clarified
about the jurisdiction of this Tribunal for selection/induction to the All India

Service. We, therefore, would not like to adjudicate upon this issue.

4. The respondent Nos. 1 & 2 and respondent No.3 by their separate
written statements have opposed the claim petition and have stated that the
inquiry has been conducted as per rules and sufficient opportunity was
provided to the petitioner to defend himself. Thee was sufficient evidence
against the petitioner and he has rightly been found guilty. The charge sheet
which was issued to the petitioner, was approved by the disciplinary

authority. The punishment awarded to the petitioner is proportionate to the



misconduct. The ‘Review’ representation of the petitioner has been rightly

rejected as per Rules. Therefore, the petition is liable to be dismissed.

5. The petitioner has also filed the rejoinder affidavits against the written
statement of respondent No.3 and the written statement of respondent Nos.
1 & 2 and the same averments which were stated in the claim petition have

been reiterated and elaborated in rejoinder affidavits.

6. We have heard learned counsel for the petitioner and also learned
A.P.O. on behalf of respondents and perused the record carefully. The original

inquiry file has also been perused.

7. The first question which comes for consideration before us is whether
it is lawful to appoint the inquiry officer before the reply to the charge sheet is
received and considered by the disciplinary authority. And also, whether the

charge sheet has been issued by the competent authority or not.

8. In the case before us, admittedly, the inquiry officer has been
appointed on 27.02.2009. Admittedly, the charge sheet dated 24.02.2009
was served upon the petitioner on 25.03.2009. Admittedly, the reply to the
charge sheet was received by the inquiry officer on 15.06.2009 and
15.07.20009. It is, therefore, clear that the inquiry officer was appointed much

before the reply to the charge sheet was received.

9. The charge sheet issued to the petitioner has been enclosed with
Annexure:2 to the claim petition. The perusal of the charge sheet reveals that
the same has been approved by the Disciplinary Authority on 24.02.2009. Just
above the signature of the Disciplinary Authority approving the charge sheet,
there is mention of signature/designation of the inquiry officer but tthis part
is left blank and it is unsigned. We also find that in the said charge sheet, the
date of submitting the reply has been left blank. The last part of the charge

sheet (page 9 of the charge sheet) is reproduced below:-

“qMIY Ider Y Sl 2 P SuRidd IRIgl © wHEwr ¥ 3ger fafad SwR

fRAT®..ee IHD Yd JAATBXER] Bl UIGd B | YDl qdd [HAT SIwar
2 & afe smuer &1 faRga Scax Swidd afsr W & sasfa ura =1Ef
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g1 A1 I8 GuST WA {5 Ausl 8 T8 daan @ 3iv ifvaw ey aggur
ik &x f&d S |

Ay g W e & Wil @ & foaRaa Scx A @ & as A0
e &1 gfaa &) & w7 sy aafyara gaaE &1 [wx arEd 87
afe amu e arelt &1 gdeor a1 gfoudeaer s ared @ @ falaa Sar
H 8 I9a1 AW 9 W&y A S8 R fag o qar /gien a1 IaEr a1
Sl B, W $ |

TXER / YA
g AfSrer

Frfda el gR1T oIRIY U= srgHIfad @ S981 3R ¥ IRIY 93 ARI
oA @ feru yileraa
MSAUTA &I AR 4
sd/-
FXITER / 9™
fe-i®-24.2.09 frgata / srgamate siftrer)”

10.  While perusing the inquiry file, we find a letter of the Under Secretary

on page No. 308 (#dT%—11), which is reproduced below:-

“Hegr—328 / X-1-2009-2(17)/2008

& q+1 AERD,

DHTY
ERIGIGH

99 Ud gATaRor A1 qEvIg: fad1e 18 #Ard, 2009

fava:— s vaodofis, dopredi yurRiEa aarfren), fegsdt a9 gyamr &
faeg g favas |
Ry,

SWRIed fawge U u9 &A1 —2129 /16—20 <19 06 AT, 2009
BT HUAT GSH YT HRA BT B PN |

2— 39 WY H Y3 Y dbed I e gl @ & ywa Ane A
I &R A IqHATed IRIY UF Iusl o w4 d giedl afed 39 3ImI™
| Ao AT o 6 IRIY U9 &l sAiERd v @ SURI ARIY U BI
A= gfoar wiel e saax gl yfoar s vaosofRizs &1 dod 8¢ U
gfd oX gTitd @ sWER dd) SS9 ATEA $i diel & 9, IRIY 99 @




U —9 UR IARIY U &I Sk YA )G9I o9 ARSI §RT &1 =1
ST 2, 3R ARIfUd APl S i did oig ffrerdl &1 & yxgd
PR, R Wi AR oig 1 dRAaEd  FEAMgER g $kd gu W4
Ruld e &1 gEga R |

HIG

CELERCE)

oy WA’
11. It is clear from the above letter that the Government directed the
inquiry officer to sign the charge sheet. The inquiry officer was also directed
to fill up the date for submitting the reply of the charge sheet by the
petitioner. It has also been mentioned in this letter that the petitioner will
submit the reply of the charge sheet to the inquiry officer and the inquiry
officer, thereafter, will conduct the inquiry and submit the inquiry report to

the Government.

12. As described in paragraph 8 to 11 of this order, we find that the inquiry
officer was appointed before the reply of the charge sheet was submitted and

the inquiry officer was directed to sign the charge sheet.

13  The Division Bench of Hon’ble High Court of Uttarakhand in Writ
Petition No. 118(SB) 2008, Lalita Verma Vs. State of Uttarakhand in which
the interim order was passed on 30.06.2008 interpreting the Rule 7 of the
Uttarakhand Government Servants (Disciple and Appeal) Rules 2003 in para 7
and 8 of the judgment held as under:
“7.Under Rule 7 of the aforesaid 2003 Rules, a procedure has
been prescribed for imposing major penalties. In practical
terms, Rule 7 (supra) is in para materia to Rule 14 of Central
Civil Services (Classification, Control and Appeal) Rules 1965
and most of the other such Rules of various State Governments
except that in the aforesaid 2003 Rules, the prescription is that
the inquiry Officer may be appointed by the Disciplinary
Authority at the very initiation of the inquiry, even before the
charge sheet is served upon the delinquent officer. In the
aforesaid Rule 14 (Sub Rule 5) of C.C.A. of 1965 Central Rules,

there is a clear indication that the Disciplinary Authority



appoints an Inquiry Officer only if the charged officer pleads
“not qguilty” to the charges, whereas in 2003 Rules the clear
indication is that even before framing and service of the charge
sheet and before the charged officer pleads guilty” or “not
guilty”, an Inquiry Officer is appointed. This, in our prima facie

opinion, is a contradiction in terms because the question of

appointment of an Inquiry Officer would arise only if the

charged officer pleads “not quilty” to the charges. If the

charged officer pleads quilty to the charges there may not be

any need for appointment of any Inquiry Officer. This is one

aspect of the matter. We are making a passing reference to this
aspect because we found that in the present case the Inquiry
Officer stood appointed even before the stage of framing the
charges, the service of the charge sheet and the offering of any
plea of “guilty” or “not guilty” by the petitioner. There is much
more vital aspects in this case, which we shall now notice.

8. The charge sheet has been signed by the Inquiry Officer. It is

totally unconstitutional and patently illegal for the Inquiry

Officer to sign the charge sheet. The Inquiry Officer in the very

nature of things is supposed to be an independent, impartial
and non-partisan person. How can he assume the role and
wear the mantle of the accuser by signing the charge sheet?
This apart, Rule (supra) itself clearly stipulates that the charge
sheet has to be signed by the disciplinary authority.”

The interpretation, which has been made in the interim relief order by
the Division Bench of the Hon’ble High Court has been made absolute by
subsequent judgment of the Division Bench in writ petition No. 118(SB) of
2008, Lalita Verma Vs. State of Uttarakhand on 17.05.2013.

14. In case of Dr. Harendra Singh Vs. State Public Services Tribunal &
others in wirt petition No. 80 of 2009 (S/B), the Division Bench of Hon’ble

High Court at Nainital has also held as under:-



“In the judgment dated 30" June, 2008 passed by a Division Bench of this
Court in writ petition No. 118(S/B) of 2008; Smt. Lalital Verma Vs. State and
another, inter alia, this court had laid down the following three propositions of
law:

I. With reference to the first proviso to sub-rule (1) of Rule 4 of
Uttaranchal Government Servants (Discipline, Appeal) Rules, 2003
the suspension order must say, record and mention, that the charge
against the concerned Government Servant are so serious that in the
event of these being established, ordinarily major penalty would be
inflicted. (refer to para 4 of the aforesaid judgment)

Ii. By referring to Rule 7 of the aforesaid 2003 Rules in comparison to Rule
14 of Central Civil Services (Classification Control and Appeal)
Rules, 1965, the Inquiry Officer should be appointed only after the
charge sheet is served upon the delinquent and he pleads “not guilty”
to the charges. There is no reason or occasion to appoint an Inquiry
Officer before the delinquent officer pleads “guilty” or “not guilty” to
the charge sheet (refer to para 7 of the aforesaid judgment.)

Iii. The charge sheet should not be signed by the Inquiry Officer, (refer to

para 8 of the aforesaid judgment.)
The impugned Suspension Order bearing No. 250/XXI1V/11/2-2009-
89/2008 dated 8" April, 2009, in the present case, suffers from all the
aforesaid three legal defects. It does not mention as to whether the
charges are so serious against the petitioner that ordinarily he will be
inflicted a major penalty. The Inquiry Officer, in the present case,
has been appointed even before the petitioner was served the charge
sheet. And lastly, but not the least, the charge sheet has been signed
by the Inquiry Officer.

The aforesaid actions of the respondents, being in clear violation of the
aforesaid Division Bench judgment of this court, this Court has no hesitation in
holding that prima facie the suspension order as well as the proceedings

initiated against the petitioner suffers from lack of constitutionality.”

15. This Tribunal following the decision of Hon’ble High Court at Nainital
in (Lalita Verma case) claim petition No. 19/12 with 06/12 and 83/11 on
08.07.2014 in the combined decision has held as under:-

“The Hon’ble High Court vide its interim order dated 30.6.2008, which
was affirmed and adopted in the writ petition No. 118(SB)/2008 Lalita
Verma Vs. State of Uttarakhand dated 17" May, 2013, has held that in
that case the charge sheet had been signed by the enquiry officer and
that is totally unconstitutional and patently illegal. The charge sheet
should not have been signed by the enquiry officer. The Hon’ble High
Court by referring to Rule 7 of the aforesaid 2003 Rules in comparison



Rule 14 of the CCS, Rules 1965 has held that the enquiry officer should
be appointed only, after the charge sheet is served upon the delinquent
official and he pleads not guilty to the charges. There is no reason or
occasion to appoint enquiry officer before the delinquent officer pleads
guilty or not guilty to the charges. In the instant case the appointing
authority had already appointed the enquiry officer who framed the
charges and the said charges had been approved by the appointing
authority on 6.9.2008. Based on this analogy as laid down in Lalita
Verma case (supra), the charge sheet signed by the enquiry officer is
totally unconstitutional and patently illegal. Based on the said finding,
the State Government amended the said rules and replaced the Rule 7 as
indicated above. The enquiry officer should not be allowed to sign the
charge sheet because an enquiry officer is  required to be an
independent person who is required to analyze and appreciate the
evidence produced by both the parties and as such he should not be
the signatory to the charge sheet. Thus, we hold that the direction of
the disciplinary authority to the enquiry officer to sign the charge
sheet was patently illegal and in violation to the constitutional
scheme. Thus, we further conclude that the entire procedure adopted by
the respondents was in gross violation of the fundamental rules of the
law, therefore, the procedure adopted cannot be sustained and is liable to
be set aside. For the reasons stated above, the claim petitions are liable to
be succeeded.”

16. Following the decision of the Hon’ble High Court at Nainital (Lalita
Verma case), this Tribunal has also affirmed the above decision in
R.C.Chauhan Vs. State & others, claim petition No. 22/2011 decided on
17.04.2014, Chandan Singh Vs. State of Uttarakhand, Claim Petition No.
87/11 decided on 27.02.2015 and Bhagati Lal Vs. State of Uttarakhand,
Claim Petition No.15/DB/2013 decided on 07.11.2014. We do not want to

again quote the findings of these judgments to lengthen this judgment.

17. The Division Bench of the Hon’ble High Court at Nainital in the case of
Ram Lal Vs. State of Uttarakhand and others Special Appeal No. 300 of 2015
decided on 03.07.2015 [2015(2) U.D., 25] has also held as under:-

“ As far as the appointment of an Inquiry Officer is concerned, it is settled law, by
virtue of the Rules prevailing in the State and decisions of the court interpreting
them, that an Inauiry Officer can be appointed only after the disciplinary authority
issues a charge sheet calling upon the delinquent officer to submit his explanation

and, if, after considering the explanation of the delinquent officer, it is found
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necessary to hold an inquiry, only at that stage, an Inquiry Officer can be

n”

appointed. .......cceveeenennes

18. In view of description in paragraph 13 to 17 above, it is settled position
of law that the inquiry officer can be appointed only after the reply of the
charge sheet is received ( and the delinquent official pleads not guilty to the
charges) and further the charge sheet should not be signed by the inquiry
officer. In the case in hand, the inquiry officer was appointed before the
charge sheet was served upon the petitioner and before the reply of the
charge sheet was submitted by the petitioner. Legal position is that the reply
of the charge sheet should be considered by the disciplinary authority. If after
considering the reply of the charge sheet, the disciplinary authority finds that
the delinquent official has not admitted the charges or the disciplinary
authority is not satisfied by the reply of the delinquent, he can proceed and
can either conduct inquiry himself or appoint an officer to conduct the
inquiry. In the instant case, the reply of the charge sheet submitted by the
petitioner became immaterial as the inquiry officer was directed to proceed
with the inquiry prior to the reply of the charge sheet was received and
considered by the disciplinary authority. Thus, the respondents have taken a
wrong path to conduct the inquiry. As far as signing of the charge sheet is
concerned, the legal position is that the charge sheet should not be issued
and signed by the inquiry officer. In the case in hand, the charge sheet has
been approved by the Appointing Authority but the charge sheet has been
signed and issued by the inquiry officer who was appointed as inquiry officer
prior to even service of the charge sheet. The letter issued by the Government
which has been reproduced in paragraph 10 of this order reveals that the
inquiry officer was directed to sign the charge sheet and to serve it upon the
petitioner. The said letter has also directed the inquiry officer to receive the
reply of the charge sheet from the petitioner and, thereafter, conduct the
inquiry and submit the inquiry report to the Government. In view of settled
legal position, we find that the process of inquiry adopted by the respondents
as stated in the letter of the Government was not in accordance with law.
Therefore, we hold that the appointment of the inquiry officer prior to the

reply of the petitioner and signing of charge sheet by the inquiry officer was
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patently illegal and unconstitutional and the procedure adopted cannot

sustain in the eye of law.

19. For the reasons stated above, the petition deserves to be allowed in
respect of impugned orders dated 21.05.2010 (Annexure:1) and dated
18.11.2014 (Annexure: 1 A).

ORDER

The claim petition is, hereby partly allowed. The impugned orders dated
21.05.2010 (Annexure:1) and 18.11.2014 (Annexure:1 A) are set aside. If any
adverse remark is entered in the character roll of the petitioner, the same
shall be expunged. The petitioner shall also be entitled for regular annual
increment which was stopped as a result of the punishment order. However,
it would be open to the disciplinary authority to proceed afresh against the

petitioner in accordance with law. No order as to costs.

(V.K.MAHESHWARI) (D.K.KOTIA)
VICE CHAIRMAN(J) VICE CHAIRMAN(A)

DATED: FEBRUARY 24,2016

DEHRADUN
VM



