BEFORE THE UTTARAKHAND PUBLIC SERVICES
TRIBUNAL AT DEHRADUN

Present: Hon’ble Mr. D.K. Kotia

------- Vice Chairman (A)
CLAIM PETITION NO. 27/SB/2015

Brijesh Kumar Jain, presently posted General Manager (Technical
Audits) Head Office, Uttarakhand Pey Jal Nigam, Dehradun.

......... Petitioner
VERSUS

1.  State of Uttarakhand through Principal Secretary, Pey Jal, Govt. of
Uttarakhand, Dehradun.

2. Uttarakhand Pey Jal Nigam having its Head Office at 11 Mohini
Road, Dehradun through its Chairman.

3. Managing Director, Uttarakhand Pey Jal Nigam, having its Head
Office at 11 Mohini Road, Dehradun.

...... Respondents
Present: Sri T.R.Joshi, Counsel,
for the petitioner.

Sri U.C.Dhaundiyal, A.P.O.
for the respondent No. 1

Sri Deepak Singh, Counsel
for the respondents No. 2 & 3

JUDGMENT

DATE: MAY 18, 2016

1. The present claim petition has been filed for seeking the
following relief:

“a) In view of the facts and grounds as mentioned above the
applicant prays that this Hon ble Tribunal may graciously be
pleased to quash/ set aside the Punishment Order/Office



memorandum dated 23/05/2015 awarding punishment of
Censure Entry to the petitioner.

b) To issue any other order or direction which this Hon’ble
Tribunal may deem fit and proper in the circumstances of the
case.

¢) Award cost of the petition.”

2. The facts in brief are that the petitioner who is presently posted
as General Manager (Technical Audit), Uttarakhand Pay Jal Nigam was
awarded the minor punishment of “Censure Entry” by the Chairman,
Uttarakhand Pay Jal Nigam on 23.05.2015 (Annexure: 1)

3. The Punishment Order dated 23.05.2015 is reproduced below:
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4, The petitioner challenged above minor punishment of
“Censure Entry” by filing a Writ Petition before the Hon’ble High
Court of Uttarakhand No. 232 (SB) 2015. The Hon’ble High Court
vide order dated 26.6.2015 disposed of the Writ Petition on the ground
of alternative remedy with the observation that the petitioner may file
the claim petition before the Public Services Tribunal. The order of the
Hon’ble High Court dated 26.06.2015 is as under:

“The petitioner challenges the censure imposed on
him pursuant to the disciplinary proceedings.

We are of the view that the petitioner is to be
relegated to the Public Services Tribunal in the facts of
the case. Accordingly, we decline the jurisdiction; relegate
the petitioner to the Public Services Tribunal.

We, however, request that if the petitioner moves
the Tribunal, as per law, the Tribunal may decide the
matter at the earliest.

Writ petition stands disposed of. ”

5. The counsel for the respondents has raised a preliminary
objection that in the case in hand the petitioner has not availed the
alternative remedy to file the departmental ‘Appeal’ against the
punishment order dated 23.05.2015 and, therefore, the petition is liable

to be dismissed on this ground alone.



6. It is admitted to both the parties that the relevant rules for
awarding punishment are “The Uttaranchal Government Servant
(Discipline and Appeal) Rules, 2003.” It is provided under rule 11 of
the said Rules that an employee is entitled to ‘Appeal’ against the

punishment order to the next higher authority.

7. It is also admitted to both the parties that the “Appointing
Authority” of the petitioner is the Chairman, Uttarakhand Pey Jal
Nigam and the next higher authority (Appellate Authority) is the
“Board of Directors of the Nigam.”

8. It is pertinent to mention here that Section 4 of the Public
Services Tribunal Act provides that no reference shall ordinarily be
entertained by the Tribunal until the claimant has exhausted his

departmental remedies under the rules applicable to him.

Q. Learned counsel for the respondents has challenged the
petition on a preliminary ground that the petitioner has approached the
Tribunal without exhausting the departmental remedies under the rules.
| am of the view that before going into the merits of the petition, it is

proper to decide this preliminary objection.

10. Learned counsel for the petitioner though admitted that the
“Appeal” against the punishment order was not made by the petitioner
yet, he contended that, the petitioner approached the Hon’ble High
Court and the petitioner was relegated by the Hon’ble High Court to
the Public Services Tribunal and, therefore, the “Appeal” against the
punishment order was not required. In other words, the contention of
counsel for the petitioner is that after relegating the matter by the
Hon’ble High Court to the Tribunal, exhausting the departmental

remedy was not necessary.

11. A careful perusal of the order of the Hon’ble High Court
reveals that while relegating the case to the Tribunal, the direction of



the Hon’ble High Court is that if the petitioner moves the Tribunal, as
per law, the Tribunal may decide the matter at the earliest. Learned
counsel for the respondents has contended that according to the order
of the Hon’ble High Court, the Tribunal is required to decide the matter
at the earliest but “as per law.” He further contended that the petitioner
has not availed the remedy of the departmental “Appeal” and,
therefore, he has not exhausted remedies provided under the Rules.
Thus, the claim petition of the petitioner cannot be entertained by the

Tribunal.

12. After careful consideration of rival contentions  of the
parties, | am of the view that since the subject matter of the claim
petition needs scrutiny of the facts and also the appreciation and
reappreciation of evidence, it would be more appropriate and in the
interest of justice if the grievance of the petitioner is first considered

and decide by the departmental Appellate Authority.

13. Under the circumstances, it would be justified to allow the
petitioner to avail the remedy of “Appeal” under Rule 11 of the
Uttaranchal Government Servants (Discipline and Appeal) Rules, 2003
condoning the delay, if any in filing the “Appeal”. The petitioner may
file the “Appeal” before the Appellate Authority within 15 days from
the date of receipt of the certified copy of this order and the Appellate
Authority, after receiving it, will decide the Appeal as expeditiously as

possible preferably within a period of two months.

The petition is disposed of accordingly. No order as to costs.

D.K.KOTIA
VICE CHAIRMAN (A)

DATE: MAY 18, 2016
DEHRADUN
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