BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
BENCH AT NAINITAL

Present: Hon’ble Mr. Rajendra Singh

............... Vice Chairman (J)

Hon’ble Mr. A. S. Rawat

............ Vice Chairman (A)

CLAIM PETITION NO. 34/NB/DB/2023

Dinesh Singh Parihar (Constable-69) Male, aged about 42 years, S/o
Late Mahendra Singh Parihar, R/o Village Selta, Post Mostgaon,
Tehsil and District Bageshwar.

..................... Petitioner
Versus
1. State of Uttarakhand, through the Secretary Home Affairs, Gowt.
of Uttarakhand, Dehradun.

2. Director General of Police, Uttarakhand, 12, Subhash Road,
Dehradun.

3. Deputy Inspector General of Police, Kumaun Range,
Commissioner Office (Kumaun), Tallital, Nainital.

4. Superintendent of Police, Takana Road, Pithoragarh.

................ Respondents

Present: Sri Tribhuwan Chandra Pandey, Advocate for the petitioner
Sri Kishore Kumar, A.P.O. for the respondents

JUDGMENT

Dated: 19" December, 2024
Hon’ble Mr. A.S. Rawat, Vice Chairman (A)

This claim petition has been filed seeking the following reliefs:-

‘. Toissue an order to quash/set-aside the impugned appellate order
dated 31.12.2022 passed by the Deputy Inspector General of
Police, Kumaun Range/Respondent No. 3 (Annexure No. 1) as



well as the impugned dismissal order dated 28.10.2021 passed by
the Superintendent of Police, Pithoragarh/respondent No. 4

(Annexure No. 2).

II. Toissue an order directing the respondent authorities to reinstate

the petitioner on his post alongwith all consequential benefits.
[ll. An order or direction allowing the claim petition with cost.

IV. Any other order or further order or direction which this Hon’ble
Tribunal may deem just, fit and proper in the circumstances of the
case in favour of the applicant.”

2. In brief, the facts of the case are as follows:

2.1 On 10.10.2001, the petitioner was appointed on the post of
Constable in Uttarakhand Police Force and his first appointment was
in District Chamoli. The petitioner was transferred to Police Lines,
Pithoragarh and he was placed on duty as a Security Guard at

Bhatkot in the residence of District Magistrate, Pithoragarh.

2.2 An enquiry was conducted against the petitioner and the
Enquiry Officer submitted his enquiry report dated 04.08.2021 that the
petitioner remained absent from his duties for 40 days without any
permission and also found guilty of consuming liquor on 08.01.2020.
As per enquiry report dated 04.08.2021, respondent No. 4 issued a
show-cause notice dated 19.08.2021 to the petitioner with the
charges that during the checking he was found absent from his duty
from 07.01.2020 to 11.01.2020 for 05 days, from 11.01.2020 to
14.01.2020 for 03 days and from 10.02.2020 to 10.03.2020 for 32
days, total 40 days he remained absent without leave of permission.
On 08.01.2020, the petitioner had made a nuisance in Police Lines in
drunken state and the petitioner was called to submit his written

clarification against the charges within 15 days.

2.3 The petitioner replied to the show-cause notice on
02.09.2021 in which it was replied that on the alleged day, i.e., on
07.10.2021 while petitioner was placed on duty at Bhatkot in the

residence of District Magistrate, Pithoragarh, for a short-time, he went



to Police Lines to bring his necessary luggage, at that moment the
Checking Officer marked him absent from duty and he has not
committed any nuisance by drinking liquor and further due to ill-health
and adverse condition by family problems, the petitioner could not
remain present on duty and at that time he was also under medicine.
He never disobeyed any order of his seniors and the petitioner further
ensured, in future he will not repeat any mistake and will do his duty
with full dedication and honesty. He may be pardoned to continue to
serve under police force. Totally ignoring enquiry/finding of the
Enquiry Officer, the Superintendent of Police, Pithoragarh/respondent
No. 4 terminated the services of the petitioner vide order dated
28.10.2021 under Rule 14 (1) Uttar Pradesh Police Officers of the
Subordinate Ranks (Punishment and Appeal) Rules, 1991
(Adaptation and Modification Order, 2002) and Section 23 (1) (d) of
Uttarakhand Police Act, 2007 (Annexure No. 2 in Compilation-1).

2.4 Against the termination order dated 28.10.2021, the
petitioner filed a departmental appeal under Section 26 of the
Uttarakhand Police Act, 2007 before the Deputy Inspector General of
Police, Kumaun Range, Nainital on 27.01.2022. The Appellate
Authority rejected the appeal of the petitioner and upheld the
termination order out-rightly vide order dated 31.12.2022. Enquiry
was conducted only on two charges that (i) he was found absent from
his duty from 07.01.2020 to 11.01.2020 for 05 days, from 11.01.2020
to 14.01.2020 for 03 days and from 10.02.2020 to 10.03.2020 for 32
days, total 40 days; he remained absent for 40 days without leave of
permission, (i) on 08.01.2020, the petitioner made a nuisance in
Police Lines in drunken state while the Disciplinary
Authority/respondent No. 4 issued a show-cause on various charges
without making any inquiry thereon and given his own finding thereon
and passed a final order of termination. Respondent No. 4 has passed
the termination order on 28.10.2021 beyond its jurisdiction by giving

its’ own finding without making any enquiry.



2.5 The Enquiry Officer has proposed the punishment for
reduction to a lower scale for 03 years under Rule 14 (1) Uttar
Pradesh Police Officers of the Subordinate Ranks (Punishment and
Appeal) Rules, 1991 (Adaptation and Modification Order, 2002) and
Section 23(1)(d) of Uttarakhand Police Act, 2007 while the respondent
No. 4 illegally passed an order of dismissal of the petitioner in its own
finding which were never enquired by any Inquiry Officer. The charges
and enquiry thereon clearly show that if it was proved satisfactory
against the petitioner, then he may be punished by minor punishment
only as enumerated under Section 85 of the Uttarakhand Police Act,
2007 and the charges levelled against the petitioner do not in any
manner merit the major penalty. The order of dismissal of the
petitioner is not in accordance to the provisions of Section 22 and
Section 23 of the Police Act. The dismissal order of the respondent
No. 4 is entirely against the enquiry report and has distinct findings
from the enquiry report and the dismissal order is passed in arbitrary
and whimsical manner and hence, the said dismissal order is not
sustainable. Disciplinary proceedings are required to be conducted
strictly on the basis of Article 311 of the Constitution of India as is
mandatory under Section 22 of the Uttarakhand Police Act, 2007.
While the said disciplinary proceedings is totally against the
provisions of Section 22 of the Uttarakhand Police Act, 2007, thus,
the enquiry report and dismissal report are not in accordance to Article
311 of the Constitution of India and hence, the same has no force in

the eyes of law.

3. C.A./W.S. has filed on behalf of respondents No. 1, 2, 3 &
4 in which it has been stated as under:-

31. @9 2020 ¥ W9 A S0 faAer Riw uRer gferw ag—a, fUerikrme
q frgad o Al fais 07.01.2020 &1 AT 31 Hicwle RSN Jmarg e
A grar sg2 i R oY | faATd 07.01.2020 B fRarfErer /afy e
gferd amg—a, fUeaikrre gR1 e smar e g2l 9@ &1 =i O ard
o1 fodll sr@arer /argafa @ quRkera uram AT 9= f&i® 07.01.2020 4 11,
01.2020 d® 05 f&aw, faT® 11.01.2020 ¥ 14.01.2020 T 03 faaw wd fais
10.02.2020 ¥ 12.03.2020 d% 32 fiaw Al Ha 40 fegw IHa ©U A



IuRRerd &1 Ud fadie 07.01.2020 $I IR &I Vo &R Yferd dg—~a uRER
H godl—T[odl, el Tdld &R AU ddd & Ui JFITATEIAT, ATuRATS! a=edl
T, forae Su=d Il $I &1 10.01.2020 I fFeffad S yHRoT B Yo
Sira aA1re R, fikrre &1 sdfea &1 w7

3.2 ARG gRT YHIUT H GWIfad Wid AT f&-11d 28.04.2020 IUT
BRId A ATl Sl SWIad gl &I <1 urn 131, foras Suxr=a yfdard) dwan
04 g1 AT & fawg fauria srfardl &1 oty for w&ar @ arh $1fvo 69
Hoyo feqiwr Rz uReR @ fawg Sovo/ScrrEvs = svil & yferw
Ao /w0 @ (sve ud adlel) frAHIEGell—1991 SdHed Ud  SURUI
Q2002 & FrAA—14 (1) & savta g sriard gfew Surehas argean
$I 4 e At svd gd fawnfia @ifa smdfea &1 =AY | wifa fdrar
@ 31 df arfell figd) T=RoT 819 & SuRr gferd #eif-lias, far] ulke,
Afiare gRT S9a fAurfi e o9ue 9wread 9 s W ') AR R
fan ran, acuvard gferd sefiers, T arad & Mg aR Sd faurfia sriard
ot srfe=rer 9w, yferw Surehas, cTayR &1 smafea &1 =T | faurfia sriard
H dfg frer grr fad i fased (wrgfem) feaifed 04.08.2021 a9 ufq,
forad I s1fvo feer g tRER &1 ScaRrEvs yfad gae a1 oRT 23(1) U4
[Sovo /Scrr@ve FefiRer 49 & gforw aiftio /&Ho0 @1 qve wd ordfia
frHrae—1991] & ¢d SURY JATQT—2002 & FARAM—14 (1) & s=aid
I af & fag s1f0 & Y99 I R @A fHd 9 @ wEgfa d
T | Ry I & B IATARVT/ IFATETEIAT I gfed v@d gy wirg
ARSRT gRT & il dgfd ¥ ¥Wswd 9 8K gY ARG S0 &I
[Sovo /ScRiave efiRer vl & yferw sif¥io /w0 @7 svs wad ardi)

fFrafmacii—1991] &9 Ud I[UNRYT ARIA—2002 & FrAA—14 (1) w4

IcRTEvs Yferd gae @1 gRT 23 (1) (9) & =avid ferd 9 31 9491 9 yg=gd
(fsafiw) fad o1 ?q SRv—9arsi Aifed f&Ais 19.08.2021 93 Sif49 IRy
g1 fad M faspd @1 gfa wfea frfa oxd g3 Aifew it @ 15 fRaw @
I WG YA f6d o 2q R fear = o)

3.3 AT §RI 9¥gd W H 3ifda aeal /aaf & w9 4 yd gwfea
YHAdell 4R Iude Ifd@l ud R w10 @ wsfiavor anfe &1 yfoardy
HE&T 04 JTANMS JASHRT §RT AT Y THRAT H ALAIT HR 944 fHar
| ardt &t gd § A sraerer /agafa & Mg d w9 9 sruRed @A
& RUT G 174 feaw &1 @ 98 9 W 9d° & Rigra w I 99
Jasre HWied fHar a1 2 9 Il $i 06 URf=T dw, 04 IR 3redevs Ug 09
g qvs & avsl 4 <fved fear wr 2, forgd wee @ & arf &1 sa-ll sreu
Al & VATHTd A IR—IR VST B & IURIA A AT $ SR vd ARV



A4 oIy gaR uR«R@ T8 & @1 @ 99 I B S AEROT A AR A
g 9T I@ER ya f6d R B | I gferw i srgenfya fawmr 94 Fygaa
G A T2 AT | 39 YHR ARIYT B0 &1 WSTHvT, fqgavor € aaivo-id
B T | e SuRa gWiad UAdell IR Suds Afd@l U9 gaioT
@I e gf-_ieEr & U, Ardl 10 69 Hoyo fesiw Rz uReR gRT ywga
forRera Tasiaor &1 g<Ive® 9 Ui g3 Igemaa ftrad / yfaard Ho—o4
sRI[S0Y0 / ScaxrEvs siefiaver AAvfl & gferw aifdo /&0 @1 qvs d ardid)
fraamaei—1991] s &d vd SurRel Iew-—2002 & fAH—14 (1) w4
ScREvs yfe Tae @ gRT 23 (1) (d) @ IFvid IARY WEAT
Fl0uh0—03 /2020 fa-id 28.10.2022 & FRT Achlidl YHId A Yferd 9o &1 Gar
¥ gega (fsafie) fad o @ snewr wika f&a ™ 2

3.4 Sad AR b fawg Ird gr1 yfew wei-lias, ar] uRa=, A-ara
&1 Il gyEga o A | gform weilleas, $ar] uR&E=, Afdard & e
et Wi —ardied—03 /2022 faid 31.12.2022 & §RT ATH &I A delaA
g1 & SR Ifid I d I T 2 | gfaas 99 & SWRITT SFl & AER
R IS G9d ISR BIH A7 2|

4. Rejoinder Affidavit has also been filed by the learned
Counsel for the petitioner in which it is submitted that the respondent
authorities have levelled new charges upon the deponent without
conducting any departmental inquiry and passed major penalty while
the enquiry was conducted for two charges that (i) he was found
absent from his duty from 07.01.2020 to 11.01.2020 for 05 days, from
11.01.2020 to 14.01.2020 for 03 days and from 10.02.2020 to
10.03.2020 for 32 days, total 40 days he remained absent without
permission of leave, (i) on 08.01.2020, the petitioner made a
nuisance in Police Lines in drunken state, but the Disciplinary
Authority/respondent No. 4 after inquiry report, issued a show-cause
on various charges without making any inquiry on the additional
allegations levelled upon the deponent and given his own finding
thereon, which is illegal and, therefore, the entire proceedings is
illegal. It is submitted that without conducting any disciplinary
proceeding which are mandatory under the relevant rules, to dismiss
the petitioner from service is totally illegal and arbitrariness. The
Appellate Authority in complete disregard of provisions of

Uttarakhand Police Act, 2007 and Rules thereon, rejected the appeal



of the petitioner and upheld the termination order out-rightly, whichis

not sustainable in the eyes of law.

5. We have heard learned Counsel for the parties and

perused the record carefully.

6. Learned Counsel on behalf of the petitioner has pleaded
that the disciplinary authority has awarded the punishment on charges
which were not mentioned in the charge sheet in addition to those
mentioned in the charge sheet. The enquiry has been conducted in
respect of the charges which were mentioned in the charge sheet.
The quantum of punishment of termination from the service is more
than the gravity of the charges levelled against the petitioner. He
pleaded further to quash the order dated 31.12.2022 passed by the
Deputy Inspector General of Police Kumaon Range and order of
dismissal dated 28.10.2021 passed by the Superintendent of Police,
Pithoragarh. He has relied on the judgement of the Hon’ble Supreme
court dated 19/8/1999 in the matter of Punjab Nation National Bank

and others Vs Sh. Kunj Behari Mishra which reads as under:-

“Whenever the disciplinary authority disagrees with the enquiry
authority and any article of charges, then before it records its own
findings on such charges, it must record its tentative reasons for such
disagreement and give to the delinquent officer an opportunity to defend
before it records its findings. The report of the enquiry officer containing
its findings will have to be conveyed and the delinquent officer will have
an opportunity to persuade the disciplinary authority to accept the

favorable conclusion of the enquiry officer.....”

7. Learned A.P.O. pleaded that the petitioner was awarded the
punishment on the previous occasions also. The disciplinary authority
has cited the punishment awarded to the petitioner on the previous
occasions while deciding the quantum of punishment and mentioned
those in the show cause notice to the petitioner along with the report
of the enquiry officer. The petitioner has been given opportunity to
submit his defense against the proposed punishment. He further

pleaded that the Police force requires a highest level of discipline. The



petitioner was given opportunity to improve his conduct but he did not
improve. Keeping in view the conduct of the petitioner during his
service career, a suitable punishment has been given by the

Disciplinary Authority. So, the claim petition is liable to be dismissed.

8. Based on the documents submitted and the pleadings of
the learned counsels from both the sides, we are of the opinion that
the charge sheet was issued to the petitioner under the provisions of
Uttar Pradesh Police Officers of the Subordinate Ranks (Punishment
and Appeal) Rules, 1991, Modification and Adaption Rule, 2002 and
the enquiry has been conducted as per the procedure. The
punishment has been given under Rule 14(1) of the Uttar Pradesh
Police Officers of the Subordinate Ranks (Punishment and Appeal)
Rules, 1991 and Section 23(1)(d) of the Uttarakhand Police Act-2007.
The disciplinary authority has mentioned the punishment awarded to
the petitioner before the current enquiry on different occasions during
his service and also the remarks in his few Annual Confidential
Reports in the show cause notice. The Disciplinary Authority has
given opportunity to the petitioner to defend himself against the
proposed penalty. The petitioner accepted his mistakes and
requested not to terminate him from the service. The Disciplinary
Authority has given him the opportunity as per the procedure, which
is in the line of the aforesaid judgement of the Hon’ble Supreme Court
in the matter of Punjab National Bank and Others vs. Sh. Kunj Behari
Misra. The final order dated 28.10.2021 of the Disciplinary Authority
iIs in detail, mentioning the past incidences of misconduct and
punishment given thereon. It also mentions the remarks in the few

Annual Confidential Reports of the petitioner.

9. The deputy Inspector General of Police Kumaun Range, the
Appellate Authority in this case has also considered the appeal of the
petitioner and covered issues raised in the appeal against the order
of Disciplinary authority and dismissed the appeal vide order dated
31.12.2022.



10. The police force is a disciplined organization and expects
highest degree of discipline from its officers and the constables. The
petitioner in the short span of his service career has shown a behavior
unbecoming of a public servant and did not show the sign of
improvement in his conduct. The punishment given is befitting the

misconduct of the petitioner, so the claim petition is liable to be

dismissed.
ORDER
The claim petition is hereby dismissed. No order as to
costs.
(RAJENDRA SINGH) (A.S .RAWAT)
VICE CHAIRMAN (J) VICE CHAIRMAN (A)

DATE: 19™ DECEMBER, 2024
DEHRADUN
KNP



