BEFORE THE UTTARAKHAND PUBLIC SERVICES
TRIBUNAL AT DEHRADUN

Present: Hon’ble Mr. D.K. Kotia

------- Vice Chairman (A)

CLAIM PETITION NO. 28/SB/2014

Mahipal Singh, S/o Sri Bishamber Singh, presently posted as Sub-
Inspector, Thana Kotwali, Kotdwar, District Pauri.

......... Petitioner
VERSUS

1. State of Uttarakhand through Principal Secretary, Home, Civil
Secretariat, Subhash Road, Dehradun.

2. Director General of Police, Police Headquarters, Dehradun.

3.  Deputy Inspector General of Police, Garhwal Region, Dehradun.

4.  Senior Superintendent of Police, Haridwar.

...... Respondents

Present: Sri V.P.Sharma, Counsel,
for the petitioner

Sri U.C.Dhaundiyal, A.P.O.
for the respondents

JUDGMENT

DATE: MAY 13, 2016

1. The petitioner has filed this petition for seeking the following
relief:
“()To issue order or direction to quash the impugned orders
dated 31.3.2011 (Annexure No. A-1), appellate order dated
01.10.2013 (Annexure No. A-2) and expunge the adverse
remark from the service record of the petitioner along with all
consequential benefits.
(ii) Any other relief which the Hon’ble Court may deem fit and
proper in the circumstances of the case.

(i11) to award cost of this petition to the petitioner.”



2. The relevant facts in brief are that the petitioner is a Sub-
Inspector in civil police in the State of Uttarakhand and in 2010 he was

posted as Sub-Inspector in Thana Gang Nahar, District Haridwar.

3. The petitioner was issued a show cause notice on 28.02.2011 by
the Senior Superintendent of Police, Haridwar (respondent no. 4) as to
why the censure entry be not given to him as a minor penalty under
‘The Uttar Pradesh Police Officers of the Subordinate Ranks
(Punishment and Appeal) rules, 1991° (which is applicable in the State
of Uttarakhand). The said Rules hereinafter referred to as Rules of 1991.
The allegation against the petitioner, based on the preliminary enquiry in
the show cause notice was as under

" Jof-0 Aoyo #Hizura Rz
sRI—qfera arefiars, Wik Teard |

o9 39 99 2010 ¥ AT MR gRgR wR Fyaa o, i durael vd &
IR f&AI® 4-11-—2010 &1 MUD §RI dcdblelld YA didl |IA-—T,
Sofso =it o Yo WRAY & T AN Sl Rerd gaFER i qa)
T% M I DM UR SIS IS & Tl §PeR & fawg dig
SRIAE 1 d3 d URUET A PSR SWRId 3l @1 T<a MId 4
Jdg g RINT w0 60,000/ — ford A, qT Sad oI & A H
TR AfFAl & d9¢d <919 d SR f&1d 8—1-2010 &I IS
wedl Al dRGUTd & SRATE H SATHR AMUD §RT GHIAGR IURIFT bl
SFd AR g B Y| AMUS gRT A" a9 UTrE $I R
WM & W § Idy oAl 9T fHA 91 & @ 9 (M oHar |
gfera fawmT &1 ofd gfa gt 2 | foas ford sy gof ®u 4 <l ur
™ 2

Jd: MY $H SR qdrRl Aifed & yiitq & o7 fedw & < Ayl
foafRaa wWeiovor 39 sRiad 9 ygd & & | T us gR1 a=dl
TRl SWIFd dAURArEl vd IqiAar & fod ScrmEvs sEfi=eer siofi &
ARHIRAT B (vs wd ordia) FrRrfEcll 1991 & JdHd< ¢d IUT=avvl
AT 2002 9 14 (2) & =i muad) aR=T uforer o fa=ferRaa
a1 d@ Sifed s far ol | afe smuer wdiaxer fAeifRa safer
® <X 39 Py A YTa T Bial 8, d I8 §as kAW 6 gl
U< 9919 4 B & el AR YT ST ¢ |




e fear omar @ 6 afe smuer wsdiavr fAefRa smafer @ <z gyra
Far @ d SS9 W e faRiwsa & fvia foar s sen
WG & AAEG H Yo el ey uiRa & fd o | 39 9w
H afe oy u=Taell &1 IAqelidd ST ar8d @ df st Iafy ¥ &Y wad
2
2011

“Siq g8 Sof10 a9 2010 H AT WS BRER W igad o, ql duraed
gd @ JRE f&AT®d 4—11-—2010 &1 39 Sofl0 & ERT dewicl< ydT
dladl gia—v, Jofo s dogeio ARl & G sqUE Srai-h Rera
PR 31 QGBI T=- MIA DI B TR SIH) USR X&H dedT
gPFER & fdog $Is SR T S & URUET H gHFER SURIGd
I gD TV MAAT A IJAY GERIIT w0 60,000/ — ford A, a1 Saa
R & e # HEF-G AfFadl & 9¢d <919 & dRYT fedi®
8—11—2010 &I GHNE wesdl s efRouad & srafaa § STy 39
300 & §RT TPMHER SWIFd I Sad &R 99d &1 AT 59
So0f0 @ ERT Iy Tfe 4 Ucr@ I R oM & G H Idd
gRIRT 9T 6 91 & g 9 M o-ar 9 gforw fawrT @1 sfa
gfia g 21 SU e @ 39 @ & $91 aRf=T 37 et 2 1

gfera Su weri-ies /
ai¥ss gfera srefiers

eRgR
qATd : I—113 /2010
feie — wyadl 28, 2011”
4. The petitioner submitted the reply to the show cause notice on

28.3.2011 and denied the charge levelled against him.

5.  Respondent No. 4 considered the reply to show cause notice
submitted by the petitioner and did not find the same satisfactory and
found the petitioner guilty and awarded minor penalty of censure entry

on 31.03.2011 (Annexure: 1). The punishment order reads as under:

“Ieer

Sofvio-0go Afzurar Ri' w19 ad 2010 H T WAEER, eRER
wR Fgga o, a1 duEdl ud & IRM fRAid 4-11-—2010 $1 9
Sofflo @& gRT dcdrell ywl diel |ia—v, Softo sfi flo wao
ARA & "I UM Bl Rerd gaFeR sl Qa@) aw= e



B THM W ATHR U @A a1 THHER & faeg o183 srfard)
I 3 & URUET ¥ PHHeR SWIF 3Nl Sgd] I NI 4 3qde
SRIT W0 60,000 /— ford A, dm Sad R & GF-o H
T Afdadal @ 9gd <919 @ HRUT fedAid 8—11—2010 &l
aaae wedl I dRoura & srafaa 9 Sax 39 Sofo & g
FPMER SWIFd &l IFd G-I 9199 &1 =1 | 39 o0 & gwI
Idg e 9 YT ¥ N WM & 9" J IdY oI yT|
f5d oM & & ¥ | oqar H yfer faurr @) sfd gfia gl
2l

SWIdd dURarEl vd Sarfi-ar @ ferd Sofso st wfgurar Rig
Pl Saxr@vs e vl @ AffreiRal @ (s wd  ardie)
frHmEell 1991 @ IAgHed ¢ SUTRYT AT 2002 S FRET 14 (2)
$ Iavia dRfF=T d@ &1 ®Rer SR Aifed dowd feAie
28—2-2011 39 I 4 fasfa fear wr & Aifes wifa @ o7
fequ @ sr=x Iyl faRaa wiervr 39 drfad 4 y&ga &,
e gfoswr § Sofo sh afeure Ris g1 s fafea
wedIHRor fa-Tifhd 28—3—2011 AR GHel SuRerd slex U¥dd fear
T AR g Sofvio s Afzurer Riw g 9 wsdfiavor &1 TEAan
yda I@diea fear war| Sofo g1 e wsfiaver A sqdiw
24 3iferd HId g4 PRI B3 & A% yar™ 63 1 2|

ad: Sofo =N wAfRurer Riz grRT ywaa wdlaxor &l
I[AINGAPS Ud UMP UK gd HRUT qarl difed Howd fadis
28—2—2011 4 yxarfaa fA=fafRga aRfsser dw@ g9« alRa ofser
# sifea fed o @ ey wika fad < 2

2011
59 g8 Soft0 I 2010 H oM MEER ERER W fgew o, @
dUEgell td & IIRE e 4-11—2010 &1 39 Sofo & gwT
acdlel Yal dial 9ia—v, Sofvio =i dlovco wkdl & w1 ggaE
Frail Red gHFER 3l 9@ T=_A MAA P GPE W STGR
9T @A AT §HFeR @ fawg @13 dRfard! 9 o\ & uRuey
4 gHFEER SWIFd o 9P T T Idg R w0
60,000 /— ford A, T S g-RINT & G~ H WUHRT Afaaal
® d¢d 9@ b IR f&ATH 8—11—2010 &l UG Gesal 3
fiRourd & dRTad d ITdHR 39 Sof 10 & §RT PSR SWIdd
®I IFd G-RI aud &1 1T 59 Sofo & gRT Sdy adle W
Ted B R OH & 9N A I3[y oW R gyt Y 9™ @




I ¥ A o ar 9 gfew faurr o) sfa gfie gh 21 su s
® U §A DI Sl uRfA=T &1 St 2 |

gfers Su weifriers /
qaikss yferq srefiers

sRER
qATd : 1-113 /2010
feied -— 31—3—2011”
6. The petitioner filed an Appeal against the punishment order
which was rejected on 01.10.2013 (Annexure: 2).
7. The petitioner has challenged the minor punishment of ‘censure’

mainly on the grounds that complaint against the petitioner is false. No
illegal amount of Rs. 60,000 was collected from the shopkeeper. The
complainant has not produced any evidence. The preliminary enquiry
was not conducted in proper manner. The petitioner was not provided
opportunity to cross-examine the witnesses and, therefore, the principle

of natural justice has been violated.

8. The claim petition has been opposed by respondents No. 1 to 4
and in their joint written statement, it has been stated that the inquiry
against the petitioner has been conducted under Rule 14(2) of the Rules
of 1991. The petitioner was given a show cause notice. The petitioner
replied to the show cause notice and his reply was duly considered by the
disciplinary authority. His reply/explanation was found unsatisfactory by
the disciplinary authority. The disciplinary authority passed an order
under Rule 14(2) of the said Rules and the petitioner was awarded minor
penalty of ‘censure’. The petitioner has been provided due opportunity to
defend himself adhering to Rules and the principles of natural justice.
The contention of the respondents is that the Rule 14(2) of the Rules of
1991 has been fully complied with. The appeal of the petitioner against
the order of the disciplinary authority was also duly considered and
rejected as per Rules. The petition is, therefore, devoid of merit and

liable to be dismissed.



9. The petitioner has also filed rejoinder affidavit and the same
averments have been reiterated and elaborated which were stated in the

claim petition.

10. | have heard both the parties and perused the record including

the inquiry file carefully.

11. Before the arguments of the parties are discussed, it would be
appropriate to look at the rule position related to the minor punishment
in Police Department. Relevant rules of the Uttar Pradesh Police Officers
of the Subordinate Ranks (Punishment and Appeal) Rules, 1991 (as
applicable in the state of Uttarakhand ) below:-

“4. Punishment (1)The following punishments may,
for good and sufficient reasons and as hereinafter
provided, be imposed upon a Police Officer,
namely:-

(a) Major Penalties :-

(1) Dismissal from service,

(ii) Removal from service.

(ii1) Reduction in rank including reduction to a lower
scale or to a lower stage in a time-scale,

(b) Minor Penallties :-

(i) With-holding of promotion.

(i) Fine not exceeding one month's pay.

(ii1) With-holding of increment, including stoppage at
an efficiency bar.

(iv) Censure.

“5. Procedure for award of punishment- (1) The
cases in which major punishments enumerated in
Clause (a) of sub-rule (1) of Rule 4 may be awarded
shall be dealt with in accordance with the procedure
laid down in sub-rule (1) of Rule 14.

(2)The case in which minor punishments
enumerated in Clause (b) of sub-rule (1) of Rule 4
may be awarded, shall be dealt with in accordance
with the procedure laid down in sub-rule (2) of Rule
14.




“14. Procedure for conducting departmental
proceedings- (1) Subject to the provisions contained
in these Rules, the departmental proceedings in the
cases referred to in sub-rule (1) of Rule 5 against the
Police Officers may be conducted in accordance with
the procedure laid down in Appendix I.

(2) Notwithstanding anything contained in sub-rule
(1) punishments in cases referred to in sub-rule (2)
of Rule 5 may be imposed after informing the Police
Officer in writing of the action proposed to be taken
against him and of the imputations of act or
omission on which it is proposed to be taken and
giving him a reasonable opportunity of making
such representation as he may wish to make
against the proposal.

12, The above rule position makes it clear that in order to impose
minor penalty, it is mandatory to inform the Police Officer in writing of
the action proposed to be taken against him and of the imputations of act
or omission on which it is proposed to be taken and to give him a
reasonable opportunity of making such representation as he may wish to

make against the proposed minor penalty.

13. Learned counsel for the petitioner has argued that the petitioner
has been falsely implicated. The petitioner has not committed any
misconduct. Learned A.P.O. has refuted the argument and contended that
the preliminary inquiry was conducted against the petitioner and
allegations against him were found correct. The findings of the
preliminary inquiry are based on the statements of persons (including the
petitioner) who were present at the place of incidence. Learned A.P.O.
also referred to the original inquiry file and stated that the perusal of
inquiry report makes it clear that sufficient evidence were found against
the petitioner to hold him guilty. Learned counsel for the petitioner has
also contended that on the day of festival of Diwali on 4.11.2010, the
petitioner along with the Chowki Incharge went to Hanuman Colony and

the allegation that from a shopkeeper, he illegally took Rs. 60,000 and on



the intervention of some respectable persons of the locality, the said
money was returned by him on 8.11.2010 is false. The petitioner had not
collected any money and, therefore, the question of returning the money
does not arise. Learned counsel for the petitioner has also contended that
while the incident took place on 4.11.2010, the complaint was lodged
quite late on 7.11.2010. Here, it would be pertinent to mention that this
Tribunal is making a judicial review and not sitting as appellate authority.

It is settled principle of law that in judicial review, re-appreciation of

evidence as an appellate authority is not made. The adequacy or

reliability of the evidence is not the matter which can be permitted to

be argued before the Tribunal. The Hon’ble Supreme Court, in case of
B.C.Chaturvedi vs. Union of India, 1995(5) SLR, 778 in para 12 & 13

has held as under:

“12. Judicial review is not an appeal from a decision but a review

of the manner in which the decision is made. Power of judicial

review is meant to ensure that the individual receives fair

treatment and not to ensure that the conclusion which the

authority reaches is necessarily correct in the eye of the Court.

When an inquiry is conducted on charges of misconduct by a

public servant, the Court/Tribunal is _concerned to determine

whether the inquiry was held by a competent officer or whether

rules of natural justice are complied with. Whether the findings

or conclusions are based on some evidence, the authority

entrusted with the power to hold inquiry has jurisdiction, power

and authority to reach a finding of fact or conclusion. But that

finding must be based on some evidence. Neither the technical

rules of Evidence Act nor of proof fact or evidence as defined

therein, apply to disciplinary proceeding. When the authority

accepts that evidence and conclusion receives support therefrom,

the disciplinary authority is entitled to hold that the delinquent

officer is quilty of the charge. The Court/Tribunal in its power of

judicial review does not act as appellate authority to re-

appreciate the evidence and to arrive at its own independent

findings on the evidence. The Court/Tribunal may interfere where

the authority held that proceedings against the delinquent officer

in a manner inconsistent with the rules of natural justice or in



violation of statutory rules prescribing the mode of inquiry or
where the conclusion or finding reached by the disciplinary
authority is based on no evidence. If the conclusion or finding be
such as no reasonable person would have never reached, the
Court/Tribunal may interfere with the conclusion or the finding,
and mould the relief so as to make it appropriate to the facts of

each case.

13 The disciplinary authority is the sole judge of facts. Where

appeal is presented, the appellate authority has co-extensive power
to reappreciate the evidence or the nature of punishment. In a
disciplinary inquiry the strict proof of legal evidence and findings
on that evidence are not relevant. Adequacy of evidence or
reliability of evidence cannot be permitted to be canvassed before
the Court/Tribunal. In Union of India v. H.C. Goel (1964) | LLJ
38 SC , this Court held at page 728 that if the conclusion, upon

consideration of the evidence, reached by the disciplinary

authority, is perverse or suffers from patent error on the face of

the record or based on no evidence at all, a writ of certiorari

could be issued.”

14. The Hon’ble Apex Court in para 24 of Nirmala J. Jhala Vs.
State of Gujrat 2013(4) SCC 301 has also held as under:-

“The decisions referred to hereinabove highlight clearly, the
parameter of the Court’s power of judicial review of
administrative action or decision. An order can be set-aside if
it is based on extraneous grounds, or when there are no
grounds at all for passing it or when the grounds are such
that, no one can reasonably arrive at the opinion. The Court
does not sit as a Court of Appeal but, it merely reviews the
manner in which the decision was made. The Court will not
normally exercise its power of judicial review unless it is
found that formation of belief by the statutory authority
suffers from malafides, dishonest/corrupt practice. In other
words, the authority must act in good faith. Neither the

guestion as to whether there was sufficient evidence before
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the authority can be raised/examined, nor the question of

re-appreciating the evidence to examine the correctness of

the order under challenge. If there are sufficient grounds

for passing an order, then even if one of them is found to be

correct, and on its basis the order impugned can be passed,

there is no occasion for the Court to interfere. The

jurisdiction is circumscribed and confined to correct errors of
law or procedural error, if any, resulting in manifest
miscarriage of justice or violation of principles of natural

justice. This apart, even when some defect is found in the

decision- making process, the Court must exercise its

discretionary power with great caution keeping in mind the

larger public interest and only when it comes to the

conclusion that overwhelming public interest requires

interference, the Court should intervene. ”

15. It is clear from the above judgments that the scope of the
judicial review is very limited. The Court or the Tribunal would not
interfere with the findings of the fact arrived in the enquiry
proceedings excepting the cases of malafide or perversity or where
there is no evidence to support a finding or where a finding is such
that no man acting reasonably and with objectivity would have
arrived at that finding. The Court or Tribunal cannot re-appreciate the
evidence like an appellate Court so long as there is some evidence to
support the conclusion arrived at by the departmental authority, the
same has to be sustained. While exercising the power of judicial
review, the Tribunal cannot substitute its own conclusion with regard
to the misconduct of the delinquent for that of the departmental

authority. In_case of disciplinary _inquiry, the technical rules of

evidence and the doctrine of ‘proof bevond doubt’ have no

application. “Preponderance of probabilities” and some material

on record would be enough to reach a conclusion whether or not

the delinquent has committed misconduct.

16. Learned counsel for the petitioner has also contended that the

petitioner was not provided the copy of the preliminary inquiry report
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and copies of other documents used against the petitioner and the
petitioner was also not allowed to cross-examine the witnesses and,
therefore, reasonable opportunity of hearing was not given to him in
gross violation of the principles of natural justice. Learned A.P.O.
refuted the argument and pointed out that the proceedings against the
petitioner have been conducted under Rule 14(2) of Rules of 1991
(reproduced in paragraph 11 of this order) and the procedure laid down
under the said rule has been followed. Learned A.P.O. also pointed out
that in the show cause notice issued to the petitioner (reproduced in
paragraph 3 of this order), it was made clear that the petitioner may
inspect the file, if he so desires. Learned A.P.O. also contended that
the proceedings against the petitioner were related to the minor
punishment and the petitioner was not entitled to cross examine the
witnesses under Rule 14(2) of the Rules of 1991. Therefore, he argued
that sufficient opportunity was provided to the petitioner to defend
himself by issuing the show cause notice as per rule 14(2) of Rules of
1991 and by allowing the petitioner to inspect the record of the inquiry.
Perusal of original record of inquiry by me also reveals that the
petitioner before replying to the show cause notice had asked more time
on 14.3.2011 to reply to the show cause notice so that he could inspect
the file. Thereafter, he finally replied to the show cause notice on
28.03.2011. It is clear that the procedure prescribed under Rule 14(2)
of the Rules of 1991 has been followed and, therefore, the contention of
learned counsel for the petitioner that the reasonable opportunity of
hearing according to the principles of natural justice had not been

provided to the petitioner cannot sustain.

17. After carefully examination of the whole process (including
original file of inquiry) of awarding minor punishment of ‘censure’ to
the petitioner, | reach a conclusion that the case of the petitioner is not
made out. The minor punishment was awarded to the petitioner after an
inquiry. The inquiry was based on evidence and there is no malafide or
perversity. It is also well settled law that the judicial review is directed

not against the ‘decision’ but is confined to the examination of the



12

‘decision making process’. Hon’ble Supreme Court in S.R. Tewari Vs.
Union of India 2013 (6) SCC 602 has held as under:-

“The court must keep in mind that judicial review is
not akin to adjudication on merit by re-appreciating
the evidence as an appellate authority. Thus, the court
Is devoid of the power to re-appreciate the evidence
and come to its own conclusion on the proof of a

particular charge, as the scope of judicial review is

limited to the process of making the decision and

not against the decision itself and in such a situation

the court cannot arrive on its own independent

finding.”

In view of analysis in paragraph 11 onwards, it is clear that
the proceedings of imposing minor punishment were conducted
in a just and fair manner and there is no violation of any law, rule
or principle of natural justice and, therefore, this Tribunal has no
reason to interfere in the minor penalty of ‘censure’ awarded to

the petitioner

18. For the reasons stated above, the claim petition is devoid of merit

and the same is liable to be dismissed.

ORDER

The petition is, hereby, dismissed. No order as to costs.

D.K.KOTIA
VICE CHAIRMAN (A)

DATE: MAY 13, 2016
DEHRADUN

KNP



