BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
AT DEHRADUN

Present: Hon’ble Mr. Justice J.C.S.Rawat

------ Chairman

------- Vice Chairman (A)
CLAIM PETITION NO. 13/DB/2015

Jai Narayan Devrani, S/o Late Chandramani Devrani, presently posted as
Administrative Officer, Office of the Executive Engineer, Rural Engineering
Service Pauri Garhwal, Pauri.

............ Petitioner
VERSUS

1. State of Uttarakhand through Secretary, Rural Engineering Service
Department, Secretariat, Dehradun.

2. Chief Engineer, Uttarakhand Rural Engineering Service Department,
Rajpur Road, Tapovan Marg, Dehradun.

3. Gunanand Gaur, presently posted as Administrative Officer, C/o- Office of
the Executive Engineer, Rural Engineering Service, Temporary Division
Ghansali, Tehri Garhwal.

4. Prem Singh Panwar, presently posted as Administrative Officer, C/o-
Office of the Executive Engineer, Rural Engineering Service, Temporary
Division Ghansali, Tehri Garhwal.

5. Rajendra Singh Negi, presently posted as Administrative Officer, C/o-
Office of the Executive Engineer, Rural Engineering Service, Temporary
Division Ghansali, Tehri Garhwal.

6. Sher Singh Bagarwal, presently posted as Administrative Officer, C/o-
Office of the Executive Engineer, Rural Engineering Service, PMGSY
Kapkot, Pithoragarh.

7. Dayakrishna Kandpal, presently posted as Administrative Officer, C/o-
Office of the Executive Engineer, Rural Engineering Service, PMGSY
Didihat, Pithoragarh.

8. Kailash Chandra Upadhyay, presently posted as Administrative Officer,
Clo- Office of the Executive Engineer, Rural Engineering Service,

Division Didihat, Pithoragarh.



9. Subhash Chandra Chaudhary, presently posted as Administrative Officer,
Clo- Office of the Executive Engineer, Rural Engineering Service,
Division Champawat.

10.Bhagwat Chandra Joshi, presently posted as Administrative Officer, C/o-
Office of the Superintending Engineer, Rural Engineering Service, Circle
Pithoragarh.

11.Ramesh Chandra Pathak, presently posted as Administrative Officer, C/o-
Office of the Executive Engineer, Rural Engineering Service, Division
Almora.

12. Rakesh Mohan, presently posted as Administrative Officer, C/o- Office of
the Executive Engineer, Rural Engineering Service, Division Haridwar.

13. Ashok Kumar Thapliyal, presently posted as Administrative Officer, C/o-
Office of the Executive Engineer, Rural Engineering Service, Division
Pauri.

14.Bhupal Singh Papola, presently posted as Administrative Officer, C/o-
Office of the Executive Engineer, Rural Engineering Service, Temporary
Division Bhikiasain, Distt. Almora.

15.Rajendra Prasad Pant, presently posted as Administrative Officer, C/o-
Office of the Executive Engineer, Rural Engineering Service, Division
Udhamsingh Nagar.

16. Sarjeet Singh Mehra, presently posted as Administrative Officer, C/o-
Office of the Executive Engineer, Rural Engineering Service, Division

Almora.

........... Respondents

Present: Sri T.R.Joshi, Ld. Counsel
for the petitioner.

Sri Umesh Dhaundiyal, Ld. A.P.O.
for the respondent Nos. 1 & 2

JUDGMENT

DATED: APRIL 21, 2016

(HON’BLE MR. D.K. KOTIA, VICE CHAIRMAN (ADMIN.)

1. The petitioner has filed this claim petition for seeking the
following relief:



“l. To set aside the impugned order dated 10.02.2015 passed by
respondent no. 2 alongwith the seniority list, whereby the representation
filed by the petitioner has been rejected, retrieving the seniority as fixed by
order dated 12.02.2013.

Il. To direct the respondent no. 2 to consider the seniority of the
petitioner w.e.f. 01.04.1985, the initial date of appointment in place of
26.05.1987 placing him at appropriate serial number.

1. Award cost of the petition.”

2. The relevant facts in brief are that the petitioner was initially
appointed on the post of Junior Assistant in the office of the Executive
Engineer, Rural Engineering Service Department at Gopeshwar, District
Chamoli on 01.04.1985 (Annexure:2).

3. Another Office Order dated 26.05.1987 (Annexure:6) was issued
by the Executive Engineer, Rural Engineering Service Department,
Gopeshwar, district Chamoli by which the petitioner and four other
persons were appointed as Junior Assistants temporarily as their work in

adhoc capacity was found to be satisfactory.

4, A seniority list of Junior Assistants was issued on 12.02.2013
(Annexure: 7) by respondent No. 2 and according to this, the seniority of
the petitioner was determined taking date of 01.04.1985 as date of
petitioner’s substantive appointment. Later, respondent No. 2 cancelled
this seniority list and an exercise to prepare the seniority list of Junior
Assistants was done again. A tentative seniority list was issued on
28.10.2014 by respondent No. 2 (Annexure: 4) and objections were
invited. In this tentative seniority list, the seniority of the petitioner was
shown taking 26.05.1987 as date of his substantive appointment. The
petitioner filed his objections against the tentative seniority list on
10.11.2014 (Annexure: 5). The petitioner contended in his objections that
his date of substantive appointment is 01.04.1984 and it is not proper to
take 26.05.1987 as date of his substantive appointment. The objections of
the petitioner were rejected by respondent No. 2 vide order dated

10.02.2015 and the final seniority list was issued (Annexure: 1).



Aggrieved by this final seniority list issued on 10.02.2015, the petitioner
filed a writ petition in the High Court of Uttarakhand at Nainital and
the same was dismissed on the ground of alternative remedy before the
State Public Services Tribunal vide order dated 03.03.2015(Annexure 8).

Hence, the petition.

5. The main grounds on the basis of which the seniority list dated
10.02.2015 (Annexure:1) has been challenged are that the date of
substantive appointment of the petitioner is 01.04.1985 and not
26.05.1987; there was no reason to deviate from the earlier seniority list
of 12.02.2013; there is wrong interpretation of the Uttarakhand
Government Servants Seniority Rules, 2002; impugned order has
disturbed the admitted long term seniority; the petitioner was awarded
one increment after completion of 10 years’ satisfactory service (w.e.f.
01.04.1985) in 1995; the benefit of the Assured Career Progression
(ACP) scheme dated 08.03.2011 was also given to the petitioner after
completion of 20 years’ regular satisfactory service from the date of
initial appointment in 1985; and the representation of the petitioner has

been rejected on erroneous ground and extraneous consideration.

6. Respondents No. 1 and 2 have opposed the claim petition and
stated in their joint written statement that the final seniority list dated
10.02.2015 has been issued by respondent no. 2 as per Seniority Rules.
The date of substantive appointment of the petitioner is 26.05.1987 and
his seniority has been fixed on the basis of this date. The petitioner was
not substantively appointed on 01.04.1985 as is being claimed by the
petitioner. The appointment of the petitioner was not a regular
appointment vide order dated 01.04.1985. It has further been contended
by the respondents No.1 and 2 in the written statement that after issuing
the seniority list on 12.02.2013, it came to the notice of the Department
that the list was not prepared correctly on the basis of dates of substantive
appointment of various employees and, therefore, this seniority list was
cancelled and the exercise to prepare the correct seniority list was done

again. After issuing the tentative seniority list on 28.10.2014, the



objections were invited and after considering the objections (including
the objections of the petitioner), final seniority list was issued on
10.02.2015. The seniority list has been prepared according to dates of
substantive appointments of the employees as per the Uttarakhand
Government Servants Seniority Rules, 2002 (herein after referred as
Seniority Rules of 2002). Respondents No.1 and 2 have contended that

the claim petition is devoid of merit and, therefore, liable to be dismissed.

7. In spite of sufficient service, private respondents No. 3 to 16 have

not filed any written statement.

8. The petitioner has also filed the rejoinder affidavit and the same
averments which were stated in the claim petition have been reiterated

and elaborated in it.

9. We have heard learned counsel for the petitioner as well as
learned A.P.O. on behalf of respondents No.1 and 2 and also perused the

record carefully.

10. Learned counsel for the petitioner argued that the petitioner was
appointed substantively from 01.04.1985 and, therefore, the petitioner is
entitled to get seniority from this date. Learned A.P.O. refuted the
argument and contended that ‘substantive appointment’ has been defined
in the Seniority Rules of 2002 and in the light of the definition, the
petitioner’s appointment on 01.04.1985 was not a ‘substantive
appointment’ and, therefore, the petitioner is not entitled to get seniority
from 01.04.1985.

11. It is admitted to both the parties that the ‘seniority’ is required to
be fixed according to the Seniority Rules of 2002. The Seniority Rules of
2002 have over-riding and retrospective effect. Rule 3 of the Seniority

Rules of 2002 reads as under:-



“3. These rules shall have effect notwithstanding anything to
the contrary contained in any other service rules made here to
before.”

It is also admitted to both the parties that the relevant date to fix the
seniority of an employee is the date of ‘substantive appointment.” While
the contention of the learned counsel for the petitioner is that the date of
substantive appointment of the petitioner is 01.04.1985, the learned
A.P.O. contended that the appointment of the petitioner on 01.04.1985 is

not substantive appointment according to the Seniority Rules of 2002.

12. Rule 4(h) of the Seniority Rules of 2002 defines the

‘substantive appointment’ as under:-

“(h) “substantive appointment” means an appointment, not
being an ad hoc appointment, on the post in the cadre of the
service, made after selection in accordance with the service

rules relating to that service.”

Before the Seniority Rules of 2002, the “Uttar Pradesh Government
Servants Seniority Rules, 1991” were in force. These rules of 1991 also
had the same over-riding/retrospective effect as the Seniority Rules of
2002 have. Similarly, the definition of ‘substantive appointment’ above in

the Seniority Rules of 2002 was also exactly the same in the rules of 1991.

13. Above definition of ‘substantive appointment’ makes it clear that
an ad hoc appointment is not a ‘substantive appointment’. It is also clear
from Rule 4(h) above that in order to be a ‘substantive appointment’, an
appointment should have been made after selection in accordance with the

Service Rules relating to that service.

14.  The petitioner as well as state respondents were directed to file the
appropriate service rules which govern the appointment on the post of
Junior Assistant in the Department. Learned A.P.O. could not file relevant
recruitment/service rules on behalf of respondents No. 1 and 2. Learned



counsel for the petitioner filed ‘Swax ywr  urfior sfE=vT fawnmr srefi=reer
aftite dar fFrammEelt, 1984 (Annexure: 12). The perusal of these Rules
clearly reveals that that said Rules are for the cadre of “Hera® fdomra
Iferer (srav Irfiradn)” and the Rules are not at all applicable to the
recruitment/appointment on the post of Junior Assistant which is a clerical

post in the Ministerial staff.

15.  In the light of the definition of ‘substantive appointment’ above, we
would like to examine the appointment of the petitioner on 01.04.1985.
The appointment letter of the petitioner (Annexure: 2) is reproduced

below:-

“sratera srferemfY sifra=ar, arfivr sf=or Qar MuvaR |
LRSI / 1—%110 / ¥T0370%0 / 85 fa-Td 1—4—1985

®rATed TSI

SRR U8v & 3 a9 Fe=ifafeaa senfefal @1 Fyfea gavs
S, I JFEF0T dar Muvar # &fae fafile @ 9g X da-e
354—10—425 QXI—10—454—12—515 <&X1—12-550 # 3JAfYA Qe d& &l
ordl 81 sue sfalRed S= Imed g1 99999 WX 3 "« Hl ]9
BT |

1— ol SAREYT e’ g3 s g=eaell Qo a9 s=ew, ulosilo
STerT=sl, foraT 4l Tgara

2—sft mfa<fiz sraara, g3 i RRemd fAg, am™ dist, glosito g-ss.
ycdl sifsar forar it Tgara

59 Fafead & woawwy fafha Ffafa & o e dda T8 8
ARG dd 999 SWidd Al @ ffafaa gwor um gyavs
I MUTER H YR $R4 8i | AISH & SIS AET Al <F 81
BT | SWRigd Al o) dad qof sremft 2

(@ {aR i)
arferem=fY =,
grfer Jfr=eT A,
MUYTR |

D gL |

16. The underlined parts of the appointment letter are crucial to
understand the nature of appointment made on 01.04.1985. These are

given below:-



(i) “e—-R ¥ &4 &1 fafdr 9. frgfaa... il s
a& @Y St 2 7
(i) ‘“zwu fgfa o voawey Fafa Ffygfa @ far S5 F0q a8
BT |7

(iii) “Sudqaad s=afdar o Gad yof sremn 87

Above conditions in the appointment letter lead to draw an
inference that the appointment is not regular; and it is purely an adhoc
arrangement. The appointment could be withdrawn at any time as the
appointment was till further orders; the appointment was purely
temporary; and the appointment did not entitle the appointee to claim a
regular appointment on the basis of this appointment. The very fact that
the appointment order mentions that “sa Myfdd & berwy Hafa Fyfad @ forg
P Fe el 8 makes it clear that the appointment was not regular; it
was purely an adhoc appointment dehors the rules. The counsel for the
petitioner could not demonstrate that the appointment of the petitioner
was made after selection of the petitioner in accordance with the service
rules which govern the recruitment/appointment on the post of Junior
Assistant in the Department. Therefore, on the basis of the record made
available to the Tribunal, the appointment of the petitioner on
01.04.1985 cannot be said to be a ‘substantive appointment’ as defined
under Rule 4(h) of the Seniority Rules of 2002 and it was totally an

adhoc appointment.

17, Learned counsel for the petitioner has also contended that the
petitioner was granted one increment as per the Time Scale
Promotion/Increment scheme of the government dated 03.06.1989
(Annexure: 10) after completion of satisfactory service of 10 years in
1995 and he was also granted the benefit of Assured Career Progression
(ACP) scheme of 08.03.2011 (Annexure: 11) after completion of 20
years (from 1985) in 2005. Learned A.P.O. stated that these schemes
under which the petitioner has been benefited have no connection with
the determination of the seniority of government employees. We tend to
agree with the contention of the learned A.P.O. The perusal of the
scheme of the government dated 03.06.1989 (Annexure: 10) reveals that



the same is related to the fixation of pay on the basis of the report of the
‘“gaar |fAfa” and it does not deal with the determination of seniority in
any manner. The ACP scheme of the government dated
08.03.2011(Annexure: 11) is related to the assured career progression of
government employees and the seniority is not governed by the scheme.
Paragraph 3(7) of the government order dated 08.03.2011 makes it clear
that the ACP scheme has no relation with the seniority. The paragraph
3(7) of the GO is reproduced below:

“(7) 9 IO @ IO UM R WREEE QUiay: dafddd § IR e
HHARN] Bl ARG | Pl GG T8I ¢ | Iy DTS HHAN TH FGRT B AT
I 99 /S 99 U ol &, A IR FHARY 39 MR R Sed 99 /TS dad
D AT TR PR GBI b S S AR BT G ddq /T dad I & &
g

In the light of above, granting of benefits to the petitioner under the
schemes of the government after completion of 10 years and 20 years of
service (after 1985) does not entitle him to claim the seniority from the
year 1985.

18. Learned counsel for the petitioner has also contended that the
impugned order has disturbed the settled and universally admitted long
term seniority in the department. In his counter argument, learned
A.P.O. has stated that the earlier seniority list was issued on 12.02.2013
(Annexure: 7) and after issuing this seniority list, it came to the notice of
the department that the list was not prepared correctly on the basis of
substantive appointment of various employees and, therefore, this
seniority list was cancelled and the exercise to prepare the correct
seniority list was done again. Learned A.P.O. further stated that in order
to do this exercise, a tentative seniority list was issued on 28.10.2014
(Annexure: 4), the objections were invited and after considering the
objections of the petitioner alongwith the objections of other employees,
the final seniority list was issued on 10.02.2015 (Annexure: 1) on the
basis of dates of substantive appointments of the employees according to
Rule 4(h) of the Seniority Rules of 2002. We have carefully gone

through the record and there is nothing on record to suggest that any
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seniority list was issued in respect of the cadre of the Junior Assistant in
the department during the period 1985 to 12.02.2013. We find that the
seniority list issued on 12.02.2013 has been rectified by the department
by issuing the tentative seniority list on 28.10.2014 and the final
seniority list on 10.02.2015. Learned counsel for the petitioner could not
demonstrate that any seniority list was issued between 1985 and 2013
and the settled and long-term seniority list was disturbed. We are,
therefore, of the opinion that the seniority list was rectified by the
department without unreasonable delay and the case in hand is not a case

where a settled seniority list has been disturbed.

19. No other points were raised and pressed by the learned counsel

for the parties for adjudication.

20.  For the reasons stated above, we do not find any merit in the

claim petition and the same is liable to be dismissed.
ORDER

The petition is hereby dismissed. No order as to costs.

JUSTICE J.C.S.RAWAT D.K.KOTIA
CHAIRMAN VICE CHAIRMAN (A)

DATE: APRIL 21, 2016
DEHRADUN

KNP



