BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
BENCH AT NAINITAL

Present. Hon’ble Mr. Rajendra Singh
............ Vice Chairman (J)

............ Vice Chairman (A)

CLAIM PETITION NO.21/NB/DB/2019

Nandan Singh (Male) aged about 44 years S/o Sri K.S. Bisht Presently
Working as Lecturer/Research Officer, Uttarakhand Board of School
Education, Ramnagar District Nainital.

.................... Petitioner

Vs.

1. State of Uttarakhand through Secretary School Education, Uttarakhand
Dehradun.

2. Director of Secondary Education, Uttarakhand Dehradun.
3. Additional Director of Education, Kumaon Region, Nainital.

4. Khushpal Singh Bhandari, Lecturer, English, Government Inter College,
Chinyalisaur, District Uttarkashi.

5. Kundan Singh, Lecturer, English, Government Inter College, Devalthal,
Pithoragarh.

6. Narayan Singh Mehra, Lecturer, English Government Inter College,
Narayannagar, Kusumkhera, Haldwani District Nainital.

7. Dhoom Singh Negi, Lecturer, English Government Inter College,
Kisanpur, (Rampur) Dehradun.

8. Dinesh Chandra Bhatt, Lecturer, English Government Inter College,
Saylote, (Kapkote) District Bageshwar.

9. Dinesh Singh Khetwal, Lecturer, English, District Education and
Training Institute (DIET) Rudrapur, District Udham Singh Nagar.

10. Ashutosh Singh Bisht, Lecturer, English, Government Inter College,
Ghymtoli P.O. Ghymtoli District Rudraprayag.

11. Gopal Krishn Tripathi Lecturer, English, Government Inter College,
Dunagiri, District Almora.

..................... Respondents



Present: Sri N.K.Papnoi, Advocate for the Petitioner
Sri Kishore Kumar, A.P.O. for the respondents No. 1 to 3
Sri Vinod Tiwari, Advocate for the respondents No. 4, 6, 7, 8 & 10

JUDGMENT

DATED: OCTOBER 18, 2024

Present claim petition has been filed for seeking the following

reliefs:

(i) To quash the impugned order dated 13.07.2018 passed
by respondent no. 2, Director Secondary Education,
Uttarakhand Dehradun whereby the representation of the
petitioner, seeking determination of his seniority has been
rejected.

(i) To quash the final seniority list on 29.03.2012 issued by
the department in total ignorance of the rules.

(i) Grant any other relief, order of direction, which this
Hon’ble Tribunal deem fit and proper in the facts and
circumstances of the case.

(iv) Award the cast of the petition to the petitioner.

2. The brief facts of the case on the basis of requisition send by
the State Government on 14.02.2003 an advertisement was issued by
the Uttarakhand Public Service Commission on 05.10.2003 for filling
up the post of Lecturers in Government Inter Colleges for various
subjects. The total number of posts advertised were 1120 in men
branch and 99 women branch. The petitioner applied against the
advertisement and submitted his application forms before the Public
Service Commission. The written examination for the aforesaid post
was held on 26.09.2004. The petitioner qualified the written
examination and was declared successful by the Uttarakhand Public
Service Commission after the interviews held by the Commission
between 08.09.2005 and 17.05.2006.

3. The appointing authority i.e. Additional Director of Education,
Headquarter issued appointment letters to the selected candidates
and the petitioner joined on 31.07.2006 in Government Inter College

Soli, Salt District Almora.



4. On the basis of the interview a seniority/merit list was
prepared by the Uttarakhand Public Service Commission on
17.05.2007. In the aforesaid select list/seniority list the name of
petitioner figures at Serial No. 3 on the basis of the marks obtained by
the individual in the written examination and interview. The
department issued a tentative seniority list on 14.07.2011 of the
Lecturers appointed between 2001-02 and the 2008-09 and invited

objections.

5. The similarly situated persons like the petitioner preferred
representations/ objections against their placing as the persons
selected along with them. The objections were not acted properly and
disposed of by the published order dated 28.03.2012 rejecting the
same. The department thereafter published the final seniority list on
29.03.2012. It is submitted that one Sri Khushpal Singh Bhandari
placed at S. No. 6781 of the final seniority list was selected by the
Public Service Commission on the basis of the same advertisement
and selection like petitioner but was given appointment letter earlier

was placed above the petitioner in the seniority list.

6. The petitioner was selected for the post of Lecturer Biology
for which the interviews were conducted at the later stage and for the
post of Lecturer English the interviews were held the first phase and
all the lecturers English subject were placed on the top of the seniority
list, Uttarakhand Special Subordinate Educational (Lecturer's Cadre)
Service Rules, 2008. Section 21 of the aforesaid rules provide that the
seniority shall be determined in accordance with the Uttarakhand
Government Servants Seniority Rules 2002. According to Section 8 of
the Uttarakhand Government Servants Seniority Rules, 2002 the
persons appointed as a result of one selection shall be the same as it
iIs shown in the merit list prepared by the Commission or the
Committee. The petitioner was shown at S. No. 3 of the list prepared
by the Commission whereas Sri Khushpal Singh Bhandari was shown
at S. No. 13 of the list supplied by the Uttarakhand Public Service

Commission. Aggrieved by the action of the respondents/seniority list



the petitioner preferred a detailed representation dated 22.09.2015
but of no avail, as the respondents have not decided the aforesaid

representations.

7. When no action has been taken by the respondents on the
representation of the petitioner, petitioner preferred a writ petition
bearing No. WP(S/S) 2726 of 2017 Nandan Singh Vs State of
Uttarakhand and others before Hon’ble High Court. The writ petition
had been disposed of by Hon'ble High Court vide order dated
22.09.2017 directing the respondent (Director, Secondary Education)
to decide the representation of the petitioner within a period of six

months.

8. After lapse of requisite time period, the respondents failed
to comply the order dated 22.09.2017 passed by Hon’ble High Court
whereby the respondent (Director, Secondary Education) had been
directed to decide the representation of the petitioner within six
months, petitioner filed a contempt petition before Hon’ble High Court
bearing Contempt Petition No. 445 of 2018.

9. The respondent vide order dated 13.07.2018 rejected the
representation of the petitioner. The petitioner again preferred a writ
petition before Hon’ble High Court of Uttarakhand at Nainital but same
has been dismissed by the Hon’ble Court on the ground to alternative
remedy. This act of the respondent is wholly illegal and arbitrary and
not sustain in the eyes of law. Hence requested to quash the
impugned order dated 13.07.2018 passed by respondent No. 2 and
seniority list dated 29.03.2012 issued by department.

10. Respondents No. 2 and 3 have filed their Counter Affidavit
and opposed the claim petition and have stated that the petitioner by
way of the instant claim petition challenged the order dated
13.07.2018 by which the representation of the petitioner has been
rejected by the respondent no. 2, against which the petitioner
preferred writ petition no. 3747 of 2018 S/S and the Hon’ble High
Court of Uttarakhand vide order dated 31.10.2018 dismissed the writ



petition on the ground of alternate remedy, hence the petitioner filed
the present claim petition against the rejection order dated
13.07.2018. The petitioner in its second prayer prayed for quashing
the seniority list dated 29.03.2012. It is also relevant to mention here
that the petitioner vide its representation dated 22.09.2015 requested
to change his seniority without challenging the seniority list dated
29.03.2012.

11. In the erstwhile state of Uttar Pradesh, the appointment of
the lecturers has been done as per the Uttar Pradesh Special
Subordinate Education (Lecturer Cadre). As per rule 14, the
Commission sends the names of the selected candidates as per
subject and thereafter the appointing authority granted appointment to
the candidates as per the subject wise selection. Meaning thereby the
seniority list of the lecturer was prepared as per the selection made
subject wise by the recruiting body. The Rule 15(3) of Rules of 1992
provides that the Commission prepared the list as per the merit of
candidate on the basis of the marks obtained by them in interview and
if two or more candidates secure equal marks in interview then the
commission will place their name in the merit list as per their general
importance. The rule 21 of Rule of 1992 provides for making the
seniority list as per the date of appointment and as per the Uttar
Pradesh Government Servant Seniority Rules 1991. The Uttar
Pradesh Government Servant Seniority Rules 1991 and Uttarakhand
Government Servant Seniority Rules 2002 provide the procedure in
rule 5, which is quoted below:

I Reafd 4 SAssar w9 saa Aef wdt grr Fryfeaar
@1 §Y — Siel 9ar FavEedl & gur Fgfdaal aaa
Wefl welf g1 @1 @ @1 9@ fedl e wwa @
gRuIREwY e f&y v aafdaal @ e sassar agl
gy o genRafa  smatr @ wfafa gmr daR @ ¥
Jvar gA A g 18 21

12. In lecturer cadre the different subjects have different merit list,

thus the merit list of one subject will not be compared with other



subject. Thus, the merit list prepared by the commission for different
subject in admissible. The tentative seniority list of the Lecturers was
issued by the department and invited the objections against the same
and consequently after deciding the objections the final seniority list
was issued on 29.03.2012. The department as per the rules prepared
the tentative sonority list and thereafter final seniority list and the
person namely Dependra Singh Nayal who was first in the merit list of
Biology Subject and who was selected by the commission vide letter
no. 426/11/D.R./Service/2003-04 dated 16.06.2006 has been placed
at serial no. 8071 in the merit list and thereafter Mr. Ajay Kumar
Chaudhary was place at serial no. 8072 who was appointed through
promotion and the petitioner was placed at serial no. 8073. At that time
the petitioner did not give any objection to the tentative seniority list.
All contents of the present claim petition are based on twisted facts
and also on the basis of misrepresentation. The claim petition is

devoid of merit and hence liable to be dismissed with cost.

13. Respondents No. 4 to 11 have also filed Counter Affidavit
and have opposed the claim petition stating therein that the screening
and interview for English subject was conducted in accordance of the
list of Uttarakhand Public Service Commissions. Consequently, after
getting through the screening the deponent and other private
respondents were called for interview held on 03.09.2005 and then on
the basis of marks obtained in the interview, a list of successful
candidates in English subject was prepared by UKPSC. The lists was
out on 24.09.2005. The respondent No. 3 vide its order dated
10.11.2005 and the amended order dated 24.11.2005 appointed the
deponent and respondent No. 4, 5, 7, 8, 9, 10 & 11 is different Govt.
Inter Colleges which they joined accordingly in 2005. The petitioner
was appointed lecturer in Biology at serial no. 2 vide order dated
31.07.2006 passed by respondent no. 3 and the amended order dated
26.09.2006 at G.I.C. Soli Salt, District Almora. The Petitions was
appointed as lecturer in Biology approximately nine months later then

the appointment of answering respondents as lecturer in English. If is



well settled law that seniority of an employee would be counted from
the date of his/her substantive appointment. The appointing authority
has done the same according to the Uttarakhand Gov. Servant’s
Seniority Rules 2002. There is no ambiguity in the order of the

respondent no.-3.

14. Para-8 of Uttarakhand Govt. Servant’s Seniority Rule 2002
clearly states that in the Govt. Secondary Schools in a specific
recruitment year the post of lecturers are to be filled from two sources.
The seniority of lectures would be fixed from the date of their
substantive appointments/promaotion in (one from promotion, and one
from direct recruitment). In the case of private respondents the date
of substantive appointment is 10.11.2005 while in that of the
petitioner’s case it is 31.07.2006. Further, the merit list of a particular
subject cannot be compared with that of any other subject because
parameters and standards of assessment of proficiency and
knowledge differ from subject. The department issued a tentative
seniority List on 14.07.2011 of the lecturer Cadre for the year 2001-
2002 to 2008-2009 and invited for objection but the petitioner did not
make any objection to that list and the objections that made by others
were disposed of accordingly. The department finally prepared a final
list, on 29.03.2012 of teachers of lecturer cadre (from 2001-2002 to
2008-2009). Now the petitioner cannot claim the same, the principal
of estoppels would prevail in the case of petitioner and claim petition

being devoid of merit is liable to be dismissed.

15. We have heard learned Counsel for the parties and perused

the record carefully.

16. Learned Counsel on behalf of the petitioner has submitted the
petitioner and the private respondents were appointed on the basis of
the same advertisement published by the Uttarakhand Public Service
Commission on 05.10.2003. The appointment letters were issued by
the department as per subject wise recommendations received from

the Uttarakhand Public Service Commission. The lectures in the



English were issued offer of the appointment on 10.11.2005, whereas,
the lectures in Biology were issued offer of appointment on
31.07.2006.

17. The Commission issued the final combined merit list on
17.05.2017. In which the petitioner from biology subject is placed at
Sl. No. 3 below Dipendra Nayal at SI. no. 2 and the topper of the
English respondent no 4 is placed at SI. No. 13. Subsequently the
Department issued the tentative seniority list on 14.11.2011 and
invited objections. The list was finalized on 29.03.2012. The petitioner
made a representation against the combined seniority list on
22.09.2015 citing the reason that he been placed at SI. No. 8073 as
against the Khuspal Singh Bhandari which has been placed at Sl no.
6781 despite that fact that the petitioner is placed at sl no 3 in the
combined seniority list issued by the Uttarakhand Public Service
Commission. The respondents did not respond to the representation
dated 22.09.2015 of the petitioner. He approached the Hon’ ble High
Court to seek relief through the writ petition -no. WP(S/S) 2726 of
2017 and the Hon’ble High Court ordered on 22.09.2017, the

respondents to dispose of the representation within six months.

18. The respondents turned down the representation and cited
the rule of the that seniority has been decided based on the date of
the offer of the appointment of the candidates. The private
respondents have been appointment in 2005 and the petitioner has
been appointed in the year 2006. So the contention of the petitioner is
totally wrong, the decision of the department was communicated to
the petitioner. The petitioner filed the writ petition no. 3747 of 2018
against the order of the respondents. The Hon’ble High dismissed the
petition on the ground of the alternate remedy available. The petitioner
filed the claim petition in the Uttarakhand Public Service Tribunal and
with the request to quash the order of the respondent dated
13.07.2018 and the seniority list finalized on 29.03.2012 and issue

fresh seniority list.



19. Learned A.P.O. on behalf of the respondents no 1,2 & 3 has
pleaded that the Uttarakhand Public Service Commission has
recommended the subject wise names of the candidates selected to
the department . The department issued the offer of the appointments
subject wise on different dates as per the subject wise
recommendations received from UKPSC. The combined seniority list
issued by the UKPSC is the proficiency list which has not been
considered by the department. More over in the combined seniority
list the direct and the promote lecturers have been placed by the
department based on the dated of their substantive appointments and
in the ratio of 1:1. The rule 5 of the Uttarakhand Government Servant
Seniority Rules, 2002.

20. The learned counsel on behalf of the private respondents has
also pleaded that list has been prepared based on the date of offer of
the appointments issued by the department at different times. The
petitioner was appointed almost after nine months of the appointment
of the respondents, so there is no comparison in respect of their

seniority.

21. On the basis of the above discussion, we are of the opinion
that the Uttarakhand Public Service Commission conducted the
interview for the candidates successful for the different subjects on
different dates and recommended the candidates for appointment on
the basis of the subject wise merit to the department. The department
respondent No 3 issued the offer of appointments for the different
subjects on different dated. The offer of appointment for the post of
the English Lecturer was issued on 10.11.2005 and for the biology
lecturer on 31.07.2006. The UKPSC issued the final merit list on-
17.05.2007 in which the petitioner has been placed at sl. no 3 and the
private respondents at the differ serial nos. below the petitioner. The
final seniority list issued by the department is based on the offer of the
appointment and the subject wise merit of the candidates along with
the adjustment of the promotees in the ratio of 1:1. Here the seniority

list prepared by the Commission in respect of the direct recruitees
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prevails over the list prepared by the Department, however while
preparing the final seniority list of the lecturer, which includes the
lecturer recruited through promotions, the inter-se seniority of the

direct recruitees will not be disturbed.

22. In view of the above, we come to the conclusion that there is
anomaly in preparation of the seniority list on 29.03.2012 of the
Lecturers appointed between 2001-2002 to 2008-09. The combined
seniority list prepared by the department should have considered the
combined seniority list prepared by UKPSC in respect of directly
recruited lecturers. The Uttarakhand Government Servants Seniority
Rules, 2002 have been promulgated and in Seniority Rules of 2002,
Rule 8 is a paramateria, with Rule 8 of the Seniority Rules of 1991.

Rule-8 of the Seniority Rules of 2002 reads as under:-

“g. (1) oTeT HaT FrawmEel @ sgar Fgfaaar ggr=ifa s el
wdl <1 yeR 9 @1 S 8, 981 39 YR gdd afdaal
@ Wtodl S ANferd Fyfea & oneer & fears 4
frafafera Su faaat & Sug=en” & el rqenlRa #1
S iR Afe =1 ar e wafed g e Frygaa f&d o
dal 39 ¥ H @uRa @1 9 e s9e w1 Agfea @
IR W & N B:

ufteeg g8 = & afe Fgfea @ smeer 4 &1 ¢
faftife gdadt faaie fafafds 3 o #1d aafaa wifas
w9 9 frrgaa fear o, ar 98 e difas Fgfea & smaw
&7 fedT®d AT SR AR 3 "Hel d $9dT aregd 3me T
SN fed oM @ feie 4@ g -

Iar ufawr gz 8 o e w<dt foar war +18 srweft
Il sl @l Ghar =, Afe fedl Raa ug <1 99 W@
frd oM R g9 faftrr= Rl @ 991, YR U8 H3
A fawa wEar 2, sreil & fAftemwar & deg & fgfaa
iferery &1 fafsreaa sifsaw shm |

(2) foft v oa9 @ uRvmEaHRy—

(®) e w<df @ Fgea afeaal 31 RO Assar
g8l s fY, ol genRerfa s ar afifa gRT daR &)
ft Aivaar gA 7 fewrh =i 8;

(@) vusr=fa gR1 @ aafdadl a1 weER Assdr
g8l B ol 39 Rafd @ sgar & usi=ifa aa
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qive a3 I AT Id NYd A 4 gidl 2 genfRefy,
frm 6 ar g 7 94 f&d @ Rigal & AR
AUTRT B 9 |

(3) orel fedl v =999 @ uRvmrawy Fgfdaa usi=fa
AR el Wl SI91 yeR 9 @1 9, 98l sl Aafdaal o,
Hig W<l f5d T aafdqal & G499 4 Rssar, Sl d@ 8 9o,
<4l gidal @ fay fafza «ier & JgarR asrgHa 4 (U2
I USi~d Afdd &1 gi9) JqenRa &1 R |

geerd—(1) o8l usi~a dfdaal ik el wdf f&d
fdqal &1 $ier 1:11  IJurd H 8, 98l Assdr F=ifafaa
wH A BT —

255 2 gei~d Aafdd
feda . Heft adt foar T aafea siv sl yar
3mt i

(2) <igl S9d dicl 1:3 & IGUd A g, d8 Assdl
fr=rfafaa wa 7 8Rft —

qigar gei~d afed

el 4 3real ... Hieht vt fod T3 aafe six
34l yerR At |

yfaea~ ag 2 fo—

(vo) wiwi fodt 9ia @ Fygfaaa fafea sier 9 afe &)
SR, 981 dlel 9 ¥ e aafeaal & |issdr &
forg 991 argadf ad a1 anf & fay ser1 fear sm&Am
R ®ler & Igar Rfsaar &,

(@) el fedt Tla @ fFygfeaa fafga srer @ &9 =, 0
et 9 o i Rfaaat & ufer fFgfaaar srgadf o @
auf 4 @1 9™, 981 39 UbR Fygaa wafda fedr gdadf
9 @I Wtedl 2 U few] 98 IS4 9§ P SAtodl
TR o sael Fgfaaa & o feg s9e am
i ) @ R, e 9 o= e afdaal @
GIEECEIGE LI IS CIT DR P

(r=r)stel Qa1 FrEmEel & o guR, gaTd 4ar fgumadt o
Sfectiga uRRefaal # f&dr gia 9@ faar w8 T=A

Rfeaar s= 9la 4@ w9 9™ 3R ®ier 4 3t
fFrafeaal @1 o, @8l 39 ybR Fgaa afea s ad



12

®1 SASAT IR Al 4 U diel o RfFaal & ufa
frgaa f&a ™ =

Hence in Rule 8 of both the above Seniority Rules, sub rule (1)
provides that subject to the other sub-rule, seniority is to be fixed from
the date of substantive appointment, but if the appointments have
been made with retrospective date, that date will be treated as the
date of substantive appointment. However, this Fundamental Sub rule
(1) is subject to the sub-rule (2) and (3) also. Sub-rule (2) specifically
provides that the seniority of the persons, directly selected by a single

selection process, will remain the same as per the select list,

prepared by the Public Service Commission. It means, if out of one

selection process, the persons are appointed by different order on
different dates, their seniority, fixed as per the list prepared by the
Commission, will continue and it will not be affected by the different
dates of appointment. So the impugned order dated 13.07.2018 and
the seniority list finalized by the department on 29.03.2012 are liable

to be quashed and fresh list is to be prepared accordingly.

ORDER

The impugned order dated 13.07.2018 passed by the
respondent no. 2, Director Secondary Education, Uttarakhand
Dehradun as well as the seniority list 29.03.2012 is hereby quashed.
The respondents are directed to prepare a fresh seniority list as per

the seniority fixed by the Commission. No order as to costs.

(A.S.RAWAT) RAJENDRA SINGH
VICE CHARMAN (A) VICE CHARMAN (J)

DATED: OCTOBER 18, 2024
DEHRADUN



