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The petitioner has filed this petition for seeking the following

reliefs:-

a) To set-aside the impugned orders dated 13.03.2012 and
19.11.2012 passed by respondent no. 2 and 1 respectively (Annexure
No. 1 & 2 to Compilation No. 1).

b) To consider and promote the petitioner on the post of
Assistant Director w.e.f. 24.05.2012 i.e. the date from which other
Information Officers/District Information Officers was promoted to

the post of Assistant Director.

c)  To pass any other suitable order as this Hon’ble Tribunal

may deem fit and proper in the circumstances of the case.

d)  To allow the claim petition with cost.”

2.  The facts of the case are as given herein. The petitioner was
appointed as Junior Clerk in the department in the year 1974. The
petitioner was thereafter promoted on the post of Upper Divisional
Clerk in the year 1976 and in the year 1979 the petitioner was
promoted to the post of Hindi Translator in the department. The
petitioner was thereafter promoted to the post of District Information
Officer w.e.f. 7.6.2001.The petitioner has alleged that while the



petitioner remained posted as District Information Officer in
Bageshwar, one employee posted as Account Clerk in his office,
named as Madan Mohan Lal Arya was in the habit of insubordination,
not doing his work sincerely, caused an atmosphere of indiscipline,
the cash-book entry and accounts maintenance work of the office was
badly affected. A preliminary inquiry was held in the matter through
Finance and Accounts Officer of the Department. In the preliminary
inquiry, the enquiry officer recommended for holding a detailed
enquiry which was held by Senior Treasury Officer of the District
Bageshwar. On the basis of these inquiry reports the respondent no. 2
issued a show-cause notice to the petitioner on 06.06.2011 to give his
explanation and the petitioner submitted his reply on 22.06.2011. The
respondent no. 2 passed an order dated 13.03.2012 whereby he
awarded an adverse entry in the service-book of the petitioner. The
petitioner submitted a representation against the adverse entry, which

was rejected by the respondent no. 1 on 19.11.2012.

3. The petitioner has further alleged that there are eight sanctioned
posts of Assistant Directors in the department and as per the service
rules six posts are to be filled from amongst eligible Information
Officer/District Information Officers. A departmental promotion
committee was held and four Information officer/District Information
Officers were promoted on the post of Assistant Director, but the case
of the petitioner was not considered though he was eligible to be
considered for promotion. Feeling aggrieved by his non-consideration

for promotion to the post of Assistant Director, the petitioner moved



several representations to the respondent no. 1. In his representations
the petitioner has specifically stated that since he has filed
representation against the award of special adverse entry within the
time prescribed under rule and the said representation has not been
decided within the time specified in the rules as such the adverse entry
shall not be treated adverse for the purpose of promotion and the
petitioner be promoted on the post of Assistant Director as he is
otherwise eligible. That vacancies on the post of Assistant Director are
vacant and the petitioner is eligible to be considered for promotion on
the said post, but the case of the petitioner for promotion was not

considered since a special adverse entry was awarded to him.

4.  Against the claim petition the respondents have filed the counter
affidavit and written statement on 30.08.2013 in which it has been
averred that the orders passed by the respondents are as per law. The
petitioner had committed irregularities during his tenure of service in
Bageshwar as District Information Officer. A preliminary inquiry
about the irregularities was made by the Finance and Account Officer
of the department. In the preliminary inquiry, the inquiry officer found
the prima facie charges proved. He recommended for detailed inquiry.
Then a detailed inquiry was made by the Senior Treasury Officer,
assisted in the said inquiry by the District Panchayat Raj Officer. In
this joint inquiry the charges were proved against the Accountant
Madan Mohan Lal Arya and the petitioner Dhiresh Chandra Pandey.
Thereafter the disciplinary authority provided one further opportunity

to the petitioner to present his defence and issued a show-cause notice



on 06.06.2011, which was replied by the petitioner on 22.06.2011. But
this reply was also not found satisfactory and only thereafter the
petitioner was given a punishment of special adverse entry. Thus, the
punishment has been given under the Uttarakhand Government

Servant (Discipline and Appeal) Rules, 2003.

5. Against the said adverse entry the petitioner submitted a
representation to the Appellate Authority on 13.04.2012 and the
Appellate Authority rejected the said representation through a
reasoned and speaking order on 19.11.2012. Against the said
impugned orders this petition filed by the petitioner is liable to be
dismissed with cost. So far as the promotion to the post of Assistant
Director is concerned, the petitioner has not been superseded by any
of his juniors, only those officers who were senior to the petitioner
were promoted and the petitioner was not found fit for promotion. The
petitioner has since then been retired on superannuation and the
special adverse entry awarded to him while on service, has now no

significance after he has retired from service.

6.  We have heard the learned counsel for the parties and perused
the records. The learned counsel for the petitioner contended that the
petitioner has denied all the charges for which he has been held
partially responsible, by filing a detailed reply, but the respondent no.
2 without considering his reply has given him special adverse entry.
The petitioner moved a detailed representation against the said special

adverse entry which has not been decided within the prescribed time



period given in the Uttarakhand Government Servants (Disposal of
Representation against Adverse Annual Confidential Reports and
Allied Matters) Rules, 2002. In Rule-5 of the said rules, it has been
stated that where an adverse report is not communicated or a
representation against an adverse report has not been disposed off in
accordance with Rule-4, such report shall not be treated adverse for
the purpose of promotion, crossing of efficiency bar and other service
matters of the government servant. The petitioner has not been
promoted due to the said adverse entry, while as per Rule-5 of the
rules; this adverse entry should not have been the basis of denying him

promotion.

7.  Refuting the contention the learned A.P.O. has contended that
before awarding the special adverse entry a preliminary inquiry and a
detailed inquiry has been made in the matter and the special adverse
entry has been given as a minor punishment under the Uttarakhand
Government Servants (Punishment and Appeal) Rules, 2003. On the
date of issuance of promotion i.e. 24" May, 2012 the officers who
were promoted are senior to the petitioner and the petitioner has not
been promoted due to non-availability of annual confidential reports
of the petitioner for five years in continuation. The Rule-5 of the
Uttarakhand Government Servants (Disposal of Representation
against Adverse Annual Confidential Reports and Allied Matters)
Rules, 2002 does not apply in the case of the petitioner.



8.  The records relating to the D.P.C. and the special adverse entry
were also summoned. Perusing the records of the D.P.C. it transpires
that the D.P.C. was held on 5™ September, 2011 and before the D.P.C.
the final seniority list of the officers was also published on 30"
August, 2011. From the proceedings of D.P.C., it has come-out that
there were seven posts of Assistant Directors out of which one post
was already filled by an officer of scheduled caste category. Out of the
remaining six posts of Assistant Directors, one post was further to be
filled by a scheduled caste candidate, but such a candidate was not
available in the list of eligible officers. Hence only five posts of
Assistant Directors were to be considered for promotion. Out of the
said five posts, four posts were cleared for promotions to four officers
on the basis of seniority subject to rejection of unfit. All these four
officers recommended for promotion were indisputably senior to the
petitioner. After these four officers who were recommended for
promotion the next name figured in the seniority list was the name of
the petitioner. But the petitioner was not found fit for being considered
for promotion on the norms of promotions prescribed under the
Uttarakhand Procedure of Selection for Promotion in the State
Services (Outside the Purview of the Public Service Commission) on
the basis of seniority and merit subject to the rejection of unfit
(Procedure) Rules, 2009. The D.P.C. decided that the said post shall
be kept in abeyance and promotion to this post shall be considered in
future. The D.P.C. did not consider any name of aspirants who were

junior to the petitioner.



9.  So far the petitioner’s fitness for being considered for promotion
was concerned the following extract of the Uttarakhand Procedure of
Selection for Promotion in the State Services (Outside the Purview of
the Public Service Commission) on the basis of ‘Seniority’ and
‘Merit’, Subject to the Rejection of Unfit, (Procedure) Rules, 2009 are

relevant.
Procedure of selection on the basis of seniority—
Rule No. 3 (1) The Departmental Promotion Committee shall

consider the names of the candidates, included in
the eligibility list, prepared under the provisions
of Rule 5 of the Uttaranchal Promotion By
Selection (On Posts Outside the Purview of
Public Service Commission) Eligibility List

Rules 2003, for promotion on the basis of

‘Seniority’ or ‘Seniority-Cum-Merit, subject to

rejection of unfit. First of all, the name of the

senior most officer shall be considered and after
declaring him/her ‘fit’ or ‘unfit, followed by the
second and third officer and so on till required
number of suitable officers are available for
promotion against the vacancies. When the
desired officers for promotion become available,
the names of the officers thereafter need not to

be considered.



Rule No. 3 (2) For the purpose of this procedure, the available

3(3)

3(4)

3(5)

up to date entries of the concerned officers for
the period of last ten years on the post just below
the promotional post shall be considered and if
the entries of less than 10 years only are
available, all the available entries shall be

considered.

If five or more entries out of the preceding *10
years’ entries in the character roll of a candidate,
included in the field of eligibility are classified as
‘Good’ or ‘Higher’ Category and the entries of
two years immediately preceding the year of
consideration are not adverse, such candidate
shall be declared ‘fit’ for promotion by the

Departmental Promotion Committee.

If in the annual confidential entry in any year or
by special adverse entry, the integrity of any
candidate is mentioned as doubtful, such
candidate shall not be considered eligible for
promotion upto 5 years from the year, in which

such entry has been made.

In case of promotion to be made as above, the
candidate cannot claim his promotion purely on
the basis of seniority as a matter of right. If he is
proved to be unfit for the post in accordance with

the above criterion, the Selection Committee may
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recommend the employee junior to him/her for

promotion.

3(6) After considering the eligible candidates by the
Departmental Promotion Committee and declaring
them as ‘fit’ or ‘unfit’, the candidate declared ‘fit’
shall be recommended for promotion in order of

his/her seniority.

Further Rule 5 of the aforesaid Rules provides as under:-

Rule 5. Availability of minimum annual entries for the selection on the

basis ‘merit’ and “seniority subject to the rejection of unfit”—

Annual entries of at least 06 years out of the last ten years
entries during the period of service on the post just below the

promotional post must be available.

10.  Now, going through the proceedings of the D.P.C. meeting held
on 05.09.2011, the eligibility of the petitioner has been adjudged as

follows :
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Thus, the name of the petitioner was not considered for
promotion in the meeting of the D.P.C. as the annual entries of his
Confidential Reports relating to the years from 2004-05 to 2008-09
were not available. The post was kept in abeyance and it was decided
by the D.P.C. that promotion to the said post shall be considered in
future. There is no mention of the special adverse entry in the

proceedings of the D.P.C.

11. Itis also to be noticed that the said special adverse entry was not
in existence on the date of D.P.C. meeting, since the adverse entry was
awarded on 13.03.2012 while the D.P.C. meeting was held on
05.09.2011. Hence, the contention of the petitioner that he could not
get promotion to the post of Assistant Director on account of this
special adverse entry is not acceptable. Accordingly, the relief claimed
by the petitioner in sub-clause (b) of the clause 5 (r) of the petition

cannot be granted.

12.  Now, we will discuss the special adverse entry awarded to the
petitioner on 13.03.2012 by the Director General and the appellate
order dated 19.11.2012 which have been impugned by the petitioner in

this claim petition.

13. Coming to the contentions of the learned counsel for the parties,
the learned counsel for petitioner has contended that the causes of

adverse entry were the misdeeds of one of the subordinates in his
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office viz. Madan Mohan Lal Arya an Accounts Clerk or Accountant
who should have solely been punished. The learned A.P.O. has
contended that before awarding the said special adverse entry, a
preliminary inquiry was made by the Finance and Accounts Officer of
the Department based at Dehradun and on the recommendation of the
said officer a detailed inquiry was made by the Senior Treasury
Officer of the District Bageshwar who was assisted by the District
Panchayat Raj Officer of Bageshwar. On the basis of the joint inquiry
made by these two officers and after affording the petitioner an
opportunity to submit his explanation, the Head of the Department has
found the petitioner liable for the commitment of irregularities and on
the basis of the said findings the petitioner has been awarded special

adverse entry.

14. The learned counsel for the respondents further contended that a
special adverse entry has been awarded after recording the satisfaction
on the basis of two preliminary enquiries directed to be held by the
punishing authority. Thereafter the petitioner was given two show-
cause notices and thereafter the petitioner has been given special
adverse entry by way of minor punishment which is provided under
the Uttarakhand Government Servants (Punishment and Appeal)
Rules, 2003 as amended in the year 2010. The learned A.P.O. further
contended that this is not special adverse entry, but it has been

awarded by way of punishment.
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15.  We have gone through the contents of the preliminary enquiry
reports and it is revealed that both reports contain that the petitioner
has committed certain irregularities during his posting at Bageshwar
as District Information Officer. He has further contended that the
petitioner was held guilty during the preliminary enquiry with regard
to not completing entries in cash-book which is mandatory for
Drawing and Disbursing Officer in service. Thereafter, a notice was
issued by the then Director General on 06.06.2011 which is Annexure-
7 to the claim petition. Perusal of this notice clearly reveals that copy
of the inquiry reports have been sent to the petitioner. The said notice

IS as under:-

o e T urvey,

T g1 Iferany,
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Perusal of the above Italic portion clearly reveals that the
explanation/representation has been sought parawise in the said notice
within 15 days and second part of the notice clearly reveals that the
then Director General further intended to proceed further action
against the petitioner. The notice which has been sent to the petitioner
clearly reveals that there was no intention on the part of the punishing
authority to award any sort of punishment and there is no iota of fact
that there is any proposal to punish him under Uttarakhand
Government Servants (Punishment and Appeal) Rules, 2003. Thus,
this notice itself shows that any further action is open to hold against
the petitioner. The petitioner submitted his detailed reply and the
detailed reply was considered by the then Director General of the
Information Department/punishing authority and awarded a special
adverse entry to the petitioner which is impugned in this petition. The
impugned order did not disclose the entry has been awarded as
punishment under Uttarakhand Government Servants (Punishment and
Appeal) Rules, 2003. There is no iota of fact that the petitioner is
being punished under the aforesaid rules and special entry has been
given by way of punishment. The petitioner preferred an

appeal/representation against the special entry to the competent
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authority which has been rejected by the competent authority on
19.11.2012. The representation has been preferred against the adverse
entry not as an appeal against the punishment. The concluding portion
of the appeal clearly emphasizes that the representation which has
been preferred against the special adverse entry under the Uttaranchal
Public Servant Disposal of Adverse Entry Rules had been rejected.
This further shows that the punishing as well as the appellate authority
were clearly of the view that the petitioner had not been awarded any
minor punishment. The Department has not recommended in its
parawise comment sent to the Secretary of the Government against the
representation that the said representation is not maintainable as the
department has punished him under the Uttarakhand Government
Servants (Punishment and Appeal) Rules, 2003, and at the same time
they have assumed that representation is within the rules of
Uttaranchal Adverse Entries Rules. The learned A.P.O. could not
demonstrate from any record that they have taken this plea during the
course of the hearing of representation before the Department. When
the written statement was filed the respondents have all of a sudden
taken a plea that it was not a simple adverse entry but it was a
punishment. It is an after thought plea that the petitioner has been
punished under Uttarakhand Government Servants (Punishment and
Appeal) Rules, 2003, thus, we do not find any force in the contention
of the learned A.P.O.

16. Learned A.P.O. further contended that the adverse entry as

special adverse entry has been awarded after conducting due
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procedure of law and the representation has been decided in
accordance with law. He supported the orders passed by respondents’
authorities. Before dealing with the respective submissions of the Ld.
Counsel for the parties, we will first analyze the scope, purpose and
object of the adverse remark. The adverse remark in the regular
character roll or special entries are awarded to the employees with the
intention of general assessment of work performed by them and which
Is used to be considered in the comparative merit when question of
promotion, confirmation etc. arises. The annual confidential remark or
special remark shows the merit and demerit of the employee. The
question of giving an opportunity to a Government servant before
awarding the special adverse entry does not arise because it is based
on the record which is available in the office. The rules do not provide
for that an opportunity should be given to the employees before
awarding any special entry/entries. It is obligatory on behalf of the
State to communicate the said adverse remark/special adverse remark
to the employee so that he can make a proper representation and he
can seek his redressal before the Court. Thus, the safeguard has been
provided to the employees after awarding a special entry. The
guidelines which were referred by the Ld. A.P.O. while granting
adverse remark, there is no need to give him the show cause notice but
In this case the petitioner was given a show cause notice and thereafter
he submitted his reply/explanation and thereafter this entry was
awarded. It is not true if show cause notice has been given to the
petitioner, it will amount to a punishment. The respondents have erred
on the right side before awarding adverse entry, by giving a show

cause notice in addition to the rules and as such they did not violate
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any principle of law. It is well settled principle of law that this
Tribunal while deciding the claim petition against the adverse entry,
cannot look into the merits of the case and cannot re-appreciate the
subjective satisfaction of the competent authority awarding the
adverse entry. This Court while assessing the angle of the adverse
entry on the side of judicial review, is only competent to see the
manner and mode of awarding the special adverse entry. While
making the judicial review of the special adverse entry, it is the settled
position of law that the Court first see whether the entry has been
communicated to the concerned officer/official or not or whether the
adverse report is tinted with malafide and biased exercise of power by
the competent authority. Judicial review of the adverse entry can also
be made if the person, who had awarded the adverse entry, was not
competent to award such entry to the officer/official and the said entry

violates the principle of natural justice and statutory provisions of law.

17. It is well settled proposition of law that the Court can exercise
the power of judicial review if there is a manifest error in the exercise
of power or the exercise of power is manifestly arbitrary or if the
power is exercised on the basis of facts which do not exist and which
are patently erroneous. Such exercise of power would stand vitiated.
The Court may be justified in exercising the power of judicial review
iIf the impugned order suffers from mala fide, dishonest or corrupt
practices, for the reason, that the order had been passed by the
authority beyond the limits conferred upon the authority by the

legislature. Thus, the court has to be satisfied that the order had been
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passed by the authority only on the grounds of illegality, irrationality
and procedural impropriety before it interferes. The Court does not
have the expertise to correct the administrative decision. Therefore,
the court itself may be fallible and interfering with the order of the
authority may impose heavy administrative burden on the State or
may lead to unbudgeted expenditure. [Vide Tata Cellular v. Union of
India, People’s Union for Civil Liberties v. Union of India and State
(NCT of Delhi) v. Sanjeev.]

18. The Hon’ble Apex Court in the case of S.R. Tewari Vs. Union
of India and another (2013) 2 SCC (L & S) 893 has held that the
“Court must keep in mind that that judicial review is not akin to
adjudication on merit by reappreciating the evidence as an appellate
authority. Thus, the court is devoid of the power to reappreciate the
evidence and come to its own conclusion on the proof of a particular
charge, as the scope of judicial review is limited to the process of
making the decision and not against the decision itself and in such a
situation the court cannot arrive on its own independent finding. (Vide
High Court of Judicature of Bombay v. Udaysingh 12, State of A.P. v.
Mohd. Nasrullah Khan 13 and Union of India v. Manab Kumar
Guhal4.) In the light of above settled principles we will have to

examine this case.”

19. Going through the records relating to the special adverse entry it
comes out that during the tenure of the petitioner as District

Information Officer in Bageshwar the cash-book accounts of the
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office were not maintained up-to-date for a period of 3 years from
March 2005 to July 2008. Seeing the gravity of the matter the Head of
the Department issued instructions to his Finance Officer in June 2010
to hold a preliminary inquiry. The Finance Officer submitted his
inquiry report to the Head of the Department in December 2010 in
which he recommended that a detailed inquiry should be held in the
matter as the allegations against the petitioner were prima facie found
true vide Annexure-2 to the claim petition. Then the Head of the
Department issued a letter to the District Magistrate of Bageshwar to
hold a detailed inquiry through a senior officer of the district.
Subsequently the District Magistrate issued instructions to the Senior
Treasury Officer on 18.01.2011 to conduct a detailed inquiry and he
was to be assisted by the District Panchayat Raj Officer. The Senior
Treasury Officer & D.P.R.O. conducted the inquiry in which the
petitioner was also given opportunity to put his defence. The inquiry

was held in the presence of the petitioner.

20.  The Senior Treasury Officer & D.P.R.O. submitted his report on
31.03.2011 which was forwarded to the Head of the Department on
18.04.2011. Some of the allegations were found proved in the report
of the Senior Treasury Officer, hence it was decided by the Head of
the Department to seek explanation of the petitioner and a show-cause
notice was issued to the petitioner on 06.06.2011 which was replied
by the petitioner on 22.06.2011. On the basis of the report of the
Senior Treasury Officer, it was also observed by the department that

there were many deficiencies in the working of the office of the
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petitioner which were to be completed for proper upkeep of the
records of the department in the office of the petitioner. Hence, the
Head of the Department, issued instructions on 13.10.2011, again on
13.02.2012. Responding to the said instructions the petitioner sent his
reply on 22.02.2012 in which he has himself admitted some financial
irregularities due to which he has been censured through special

adverse entry.

21. The petitioner has submitted a representation to the Appellate
Authority against the impugned order of adverse entry on 13.04.2012.
The appellate authority has called for the comments from the
punishing authority and also summoned the records of the matter.
After considering the facts of the case, the representation of the

petitioner has been rejected on 19.11.2012.

22. Considering the averments made Dby the parties in their
pleadings and the contentions made by them during the hearing and
after perusing the records, it reveals that there were some irregularities
and deficiencies in the functioning of the office of the petitioner from
year 2005 to 2008. The Department conducted a preliminary inquiry
and a detailed inquiry and after the inquiry the petitioner was issued a
show-cause notice, the petitioner replied to the show-cause notice.
The department further issued directions to the petitioner to remove
the deficiencies in the records of the office of the petitioner and
submit his compliance. The petitioner submitted his compliance on
22" February, 2012 in which he has admitted some of the allegations.
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Based on the reports of the inquiry officers and these admissions the
petitioner has been censured through a special adverse entry. The
petitioner has submitted a representation to the Higher Authority
(Secretary of the Department) which has been decided by the higher
authority after perusal of the records of the inquiry and the higher
authority has also discussed in detail the findings of the special
adverse entry on the basis of which the minor punishment has been
awarded. After examining the records of the punishing authority, the

Higher Authority has rejected the representation of the petitioner.

23.  We have already discussed the settled proposition of law and we
have also discussed the factual matrix of the case. The special entry
has been awarded by the competent authority and it is based on two
enquiries conducted by different officers of the different departments.
The learned counsel for the petitioner could not demonstrate any
perversity in the said factual matrix of the case. The only contention
the petitioner has raised that the main fault lies with the Assistant
Accountant who did not put things before him properly. Whereas the
factual matrix of the case is concerned, the Tribunal cannot enter into
arena of reappreciation of the evidence taken into consideration by the
competent authority as we have noted above. We do not find any
perversity either in recording the adverse entry and disposing of
representation by the higher authority with regard to the factual matrix

of the case within the scope of judicial review.
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24. Now, the Hon’ble Supreme Court in the S.P. Tiwari case (supra)
and in catena of the decisions has held that the Court has a power to
see whether the administrative authorities has adhered the procedure
for taking the administrative decisions. If the manner and conduct of
any action has not been done in accordance with law and the said
order is liable to be quashed under the scope of the judicial review.
Now, we would like to discuss the manner in which the special
adverse entry has to be dealt with. Uttarakhand Government has
framed the Uttarakhand Government Servants (Disposal of
Representation against Adverse Annual Confidential Reports and
Allied Matters) Rules, 2002 (hereinafter referred to as “Adverse Rules
2002”)

Rule 4 provides as under:-

“(1) Where a report in respect of a Government Servant is
adverse or critical, wholly or in part, hereinafter referred
to as adverse report, the whole of the report shall be
communicated in writing to the Government Servant
concerned by the accepting authority or by an officer not
below the rank of reporting authority nominated in this
behalf by the accepting authority, within a period of 90
days from the date of recording the report and a certificate

to this effect recorded in the report.

(2) A Government Servant may, within a period of 45 days
from the date of communication of adverse report under
sub-rule (1) represent in writing directly and also through

proper channel to the authority one rank above the
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accepting authority hereinafter referred to as the
competent authority, and if there is no competent authority
to the accepting authority itself, against the adverse report

SO0 communicated:

Provided that if the competent authority or the
accepting authority, as the case may be, is satisfied that
the Government Servant concerned had sufficient cause
for not submitting the representation within the said
period, he may allow a further period of 45 days for
submission of such representation.

(3)The competent authority or accepting authority as the case
may be, shall, within a period not exceeding one week from
the date of receipt of the representation under sub-rule (2),
transmit the representation to the appropriate authority, who
has recorded the adverse report, for his comments,, who
shall, within a period not exceeding 45 days from the date of
receipt of the representation furnish his comments to the
competent authority or the accepting authority as the case
may be :

Provided that no such comments shall be required if the
appropriate authority has ceased to be in, or has retired
from, the service or is under suspension before sending his
comments.

(4)The competent authority or the accepting authority, as the
case may be, shall, within a period of 120 days from the date
of expiry of 45 days specified in sub-rule (3) consider the

representation alongwith the comments of the appropriate
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authority, and if no comments have been received without

waiting for the comments, and pass speaking orders—

(a) Rejecting the representation; or

(b)Expunging the adverse report wholly or partly as he
considers proper.

(5)Where the competent authority due to any administrative
reasons, is unable to dispose of the representation within the
period specified in sub-rule (4), he shall report in this regard
to higher authority, who shall pass such orders as he
considers proper for ensuring disposal of the representation

within the specified period.

Thus, the specific procedure for disposal of the
representation to Higher Authority and effect thereto have been
given in the above rules. According to the factual matrix of the
case, the petitioner was awarded the adverse entry on 13.3.2012
and the same was communicated to him on the same date.
However, it was received by the petitioner on 19.3.2012 which
Is revealed from the representation dated 13.4.2012. The
petitioner has sent a representation directly to the higher
authority namely Secretary of the Department and copy thereof
Is endorsed to the Head of the department, who awarded to him
special adverse entry which was received to him on 19.4.2012.
There was not need to send this communication of the petitioner
to the higher authority as the original representation has been
made to the Secretary of the Department and no request has ever
been made by the petitioner on the endorsement to forward the

same to Secretary who was the next higher authority.
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25. After the communication of the entry the representation was to
be made by the petitioner in accordance with Rule 4 (1) within 45
days from the date of communication of the entry. Thus, we find that
the petitioner has made the said representation within 45 days. As
such there is no violation on the part of the petitioner. Now the next
question remains if the H.O.D. receives the representation he should
forward his comment within 45 days from the date of the receipt of
the representation alongwith his comments to the higher authority.
The H.O.D. also sent his comments on 2.6.2012 within 45 days from
the date of representation made by the petitioner. Rule 4 (3) as
extracted above has been complied with by the Director General who
has awarded the special adverse entry to the petitioner. Thereafter the
said comments had to be considered alongwith representation of the
petitioner by the Secretary of the department. The perusal of record
reveals that the comments were received from the Director General on
2.6.2012. It is revealed from the original record that the higher
authority the Secretary of the department decided this representation
on 19.11.2012. Thus, it is apparent that the representation was decided
beyond 120 days. The Secretary of the Government/Higher Authority
should have decided the said representation on or before 30.9.2012. It

Is apparent that sub-rule 3 of Rule has been violated in this case.

26. The Rule 5 of the disposal of the Adverse Entry Rules 2002

reads as follows:-
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“s. Except as provided in Rule 56 of the Uttar Pradesh
Fundamental Rules contained in Financial Hand-Book,
Volume-Il, Parts-11 to 1V, where an adverse report is not
communicated or a representation against an adverse report
has not been disposed of in accordance with Rule 4, such
report shall not be treated adverse for the purposes of
promotion, crossing of Efficiency Bar and other service

matters of the Government Servant concerned.”

27. There may be doubts whether these rules are applicable to the
said special entries awarded during the year apart from the annual
entries. Rules’ heading also indicates that these rules are applicable
not only on the annual adverse reports but these rules are applicable to
the allied matters as well. It is also provided in rule (2) that these rules
have overriding effect over anything contrary contained in any other
rules or orders, hence we have no hesitation to conclude that these
rules are also applicable in the present case. Accordingly, the special

adverse entry awarded to the petitioner is liable to be quashed.

28. The petitioner has now retired from service on superannuation.
As per the discussions made above, the prayer of the petitioner for
being considered for promotion is not acceptable as held above.
However, the special adverse entry awarded to the petitioner is liable
to be quashed in terms of Rule 5 of the Disposal of Adverse Entry
Rules 2002.
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29. In view of the above, the claim petition is disposed of

accordingly. No orders to as costs.

Sd/- Sd/-
Justice J.C.S. Rawat U. D. Chaube
Chairman Member (A)

B.K.

Date : 30" July, 2015

Nainital



