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JUDGMENT

DATED: 07" July, 2015

(Delivered by Hon’ble Mr. Justice J.C.S. Rawat, Chairman)

1. This petition has been filed for seeking following relief:-

“In view of the facts, mentioned in the aforesaid paragraph the

applicant prays that the Hon’ble Tribunal may graciously be pleased to

direct the opposite parties:-

(i)

(ii)

(iif)

Issue a direction/order to respondent not to count the grading
given to the petitioner in the year 2000-2001 and 2001-2002
where the no entry was available/given to him and more so it was
given by one person alone therefore it does not fulfill the
condition precedent provided in the Government order, 2002.

To issue direction/ order to the respondent to review the case of
petitioner in the light of Government order No. 1450/dated
30.9.2010 in which it is clearly stated that the “Entry given
previous years of promotion as “satisfactory” be treated as
“Good” so the interest of the employee shall not be defeated, and
give promotion to him from the very date of promotion
26.4.2011, otherwise the petitioner shall suffer loss and injury.

To pass any other or further order which this Hon’ble Court may

deem fit and proper in facts and circumstances of the case.”

2. It is admitted case of the parties that the petitioner was initially

appointed as Junior Engineer (Civil) in the R.E.S. Department in the year

1997. There were 174 posts of Additional Assistant Engineers, in which

134 posts were for General Category employees and 33% were reserved

for the Reserved Categories and the Junior Engineers were also entitled

to be promoted on the said post. The Government framed rules



IERTEvS TSI 993l @ A=Nid U HEP JFRAl U UR ggi~Ifa
oqg wdl @ yfear sreuarfad faamael 2011 (hereinafter referred to as
Niymawali 2011) for promotion of Additional Assistant Engineers in the
said department for one time promotion in the year 2011. The
petitioner being eligible for the promotion under these rules, his name
was considered for promotion from the post of Junior Engineer to the
post of Additional Assistant Engineers in the R.E.S. Department. Criteria
for promotion was seniority-cum-merit subject to rejection of unfit.
Petitioner did not qualify the benchmark as prescribed in The
Uttarakhand Procedure of Selection for Promotion in the State Services
(Outside the Purview of the Public Service Commission) On the Basis of
‘Seniority’ and ‘Merit’, Subject to the Rejection of Unfit(Procedure)
Rules, 2009 (hereinafter referred to as Niymawali 2009). Hence the
petitioner was not found eligible to be promoted. He made a
representation for his supersession to the post of Additional Assistant
Engineer on the ground that the Government has not considered the
Notification dated 30.09.2010. The petitioner had earned entries in the
year 2002-03 and 2003-04 as a ‘Good Officer’ but rest of his entries
were ‘Satisfactory’ and ‘good’. According to the benchmark he should
have at least earned 5 or more entries in his character roll specified as
‘Good’ or higher category but the petitioner had not obtained the
required benchmark according to the D.P.C. The petitioner has alleged
that Notification dated 30.9.2010 specifically provides that the entries
which have been given in the character roll as ‘Satisfactory Officer’, will
be considered equivalent to ‘Good’ at the time of the consideration of
promotion. It is further alleged that he had sufficient number of ‘Good’
entries to fulfill the Benchmark. Thereafter, Secretary of Diploma

Engineers preferred a representation which has not been decided so far.



Feeling aggrieved by the said omission, the petitioner has filed this claim
petition.

. The respondents have filed written statement alleging therein that the
petitioner did not qualify the benchmark as has been given in Rule-3 of
the 2009 Niymawali. The Government order of 30.9.2010 is not
applicable in the case of the petitioner. The said notification is only
applicable in the case of the promotion of the employees who are
covered by the principle of promotion of seniority-cum-merit and the
said Government order is not applicable in the case of the persons
whose promotion has to be considered on the basis of seniority-cum-
merit subject to the rejection of unfit. Rule-3 specifically deals with the
said category of the petitioner and Rule 4 deals with the promotion
which had been made on the basis of merit-seniority. The respondents
have denied all the averment and grounds of attack made in the petition
and at last requested to dismiss the claim petition.

. Ld. Counsel for the petitioner has contended that the case of the
petitioner has not been considered properly in the light of the
Government order dated 30.09.2010 which was enforceable prior to the
D.P.C proceedings were started and the said Government order was
ignored by the authorities concerned deliberately to provide undue
benefit to others. It clearly shows that the selection committee was fully
biased. Ld. Counsel for the petitioner further contended that during the
period 2007-08, 3 officers were In- charge and they have given entries
on the assessment of work done by the petitioner and during the said
period, the Executive Engineers, who were In-charge for two periods of
year for different times, they have recorded ‘Good’ entries in his
character roll whereas the third officer, who spent short period of not
more than 3 months, has given entry as ‘Satisfactory’ including a period

of year for which no above Executive Engineers were In-charge of his



work, which could not be taken into account according to the
Government order. This entry should have been considered as a Good
entry.

. Ld. A.P.O. refuted the contention and contended that the petitioner had
to earn 5 Good entries during the period of 10 years. The Entry during
the period 2000-2001 and 2001-2002 were not available, as such this
entry could not have been taken into account and two of the entries
thereafter were ‘Good’ in his character roll and rest six entries
thereafter he earned in his character roll were of ‘Satisfactory’ nature.
He further contended even if his entry for the year 2007-08 be also
counted Good, even then he does not fulfill the benchmark. The D.P.C.
has correctly assessed the entry of the year 2007-08 as ‘Satisfactory’
because it was the subjective satisfaction of the committee and it
cannot be disputed before the Tribunal or Court. It was further
contended that the contention of the petitioner that the petitioner was
posted as Junior Engineer and there were only two levels of finalization
of annual entry according to the G.O., is not sustainable, because the
petitioner was posted in block level and there are three level for
finalization of annual entry. He also placed the G.0. No. 73/38-9-
89M/85 dated 18.01.1989.The respondents have further contended
that the Government order of 30.9.2010 is not applicable in the case of
the petitioner because that government order is only applicable to the
case where the promotion is simply on the basis of seniority-cum-merit
but in this case the principle of seniority-cum-merit subject to rejection
of unfit has to be applied. He further contended that the bias cannot be
alleged against the D.P.C. and the contention of the Ld. Counsel for the
petitioner is totally baseless.

. Ld. Counsel for the petitioner at the outset contended that the

members of the D.P.C. were prejudiced to the petitioner as such they



have not nominated the petitioner as suitable candidate. Ld. A.P.O.
refuted the contention. Whereas the bias and malafide act has been
alleged against the members of the DPC by the petitioner, the said
contention is also not tenable because the petitioner has alleged that
inference should be drawn by ignoring the Government order by the
members of the D.P.C., so they were biased. It is necessary where
bias/prejudice is alleged against any of the members of the DPC; it
should specifically be pleaded and proved by evidence. The DPC always
consists of two or three officers and it cannot be said that all the
persons sitting in the committee would be biased against the petitioner.
We will discuss the applicability of the Government order dated
30.09.2010 later on. If the said Government is not applicable in the case
of the petitioner, then the basis of the bias is rooted out. The DPC has
opined and given the finding, ‘as to why the petitioner cannot be
promoted.” The said finding has been recorded in para 22 of Annexure-1

of the proceedings of the DPC which is as under:-

“ i M IR Riz @, af=n @1 @ 10 asf @
Haifreal yfafeat & wfiafa grr s oeor fear T qon wra @
TAATI R SA®T 5 VI, 04 Sca¥ , TG 01 99 @I Fafrsor yAldIa 8 |
39 YPR sAa! fara 10 auf &) yfafdear & 5 srear e auf & aR=
gfaficai S /Swaark Aot 4 a@ffgad 9 31 @ sRUT A wRi=fa @
fFeatRa wmugve gof 98 oxd @ e weawasy afifa grr 58 9d wwifa
d R e APII Us WR USRI vq AJugad "Ifva fed S &1
fota forar war 21
. In Union of India & others Vs. S.P. Nayyar(supra) bias was pleaded
against the members of the D.P.C., and the Hon’ble Apex Court in Para

14 and 15 has held as under:-

“14. The bias and malafide acts can be adjudged only on the basis of
evidence. The assessment of Character Roll by one or the other officer, giving
a general grade such as '‘Good' cannot be the sole ground to hold that the
officer was biased against the person whose Character Roll is assessed. In



the instant case, there is nothing on record to suggest that the appellant no. 3 -
E.N. Ram Mohan was biased against the respondent. Merely because he
assessed the ACR of the respondent as 'Good' as against assessment of
‘Very Good' made by I.O. it cannot be said that he was biased against the
respondent.

15. The Departmental Promotion Committee consists of a Chairman and the
members. Even if bias is alleged against the Chair-person, it cannot be
presumed that all the members of the Committee were biased. No ground has
been made out by the respondent to show as to why the assessment made by
the DPC is not to be accepted. The High Court failed to notice the aforesaid
fact and wrongly discarded the assessment made by the D.P.C.

It is admitted case of the parties that the petitioner was eligible to be
considered for promotion from the post of Junior Engineer to Additional
Assistant Engineer in the department of Rural Engineering Services. The
Government promulgated the rules regarding promotion from the post
of Junior Engineer to Additional Assistant Engineer only for one time.
Rule-5 provides how the vacancies of Additional Assistant Engineer
would be filled amongst eligible Junior Engineers. Rule-5 of the said
Rules provides that the committee constituted under the Rules for the
promotion would consider the promotion of the Junior Engineers on the
basis of the rejection of unfit on the basis of seniority-cum-merit. Rule

5(2) is quoted below:-

(2) IR wErS AT @ Uq WR Wl IJUYFd Bl IEHR SR BY
Rtedl $ MR 4R fr=aa Ifead aa= afifa © aeam 9 &) saaf—

(@) faurmera Jeae

@) fourmeag g AW Afdse siftrerd on
fo arefteror aifygar 9 =7 9 @ EAS)

(@) faareag srafdaa ¥ eRid Wi Amfhar
YAl FHDH AT REE3)
dic— S F94 Afifa A oem "ewl H 9 Afe sz A sggfaa onfa

/SoIrfa Aot &1 fSrer 1 8 a Saad Aot & e afSrery & srsud
gRT 3g4 afafa & fda fear s



9. Thus, this Niymawali does not provide any further procedure to
promote the officers amongst the Junior Engineers, then the rules for
the promotion on the basis of rejection of unfit on the basis of seniority
is applicable in the case of the petitioner. It is also admitted that this
Niymawali is applicable in the case of the petitioner. The said Niymawali
provides the detailed procedure and about the benchmark for the
promotion of the candidates. The relevant benchmark for the purpose
of this matter has been given in Para 2, 3 & 4 of the said rules which has

been quoted as below:-

“(2) 9 gfspar 3q wwaftaa afeRal @1 yi=fa @ de Rk @ ug w®

BT B B IJAfST DY FeIAT 10 a9 B U yfafdear <€t S iR
Ifg 10 auf @ &9 &) yfafkear & Sua=r & a1 Suder g+ yfafkear I<h
ST |

(3) afe urzar &= d wnfirer sraeft @Y fara 10 aulf @ alRky ufaftear o
g A1 e A= yfafkeal &1 Scw a1 Swaax’ goft § Fffqga fean

T 8 at fare & die 2 af @ yfafkear gfdae =1 &, o, ¢4 angeff
3l faurfia ugi=fa afifa gR1 ugi=ila 2q “Suyea ~ 9ifda fear s

(4) afg fo<ht adf & arffe Muia yfafe § srerar faeiy gyfaed ufafic ©
Wt # fudl arwreff @ woafser Wity sifea sidl @ @t foa o o=t
gfafte sifea & At 2, 6 ad ¥ 05 af & A argeft &1 ygr=fa =g

e 8 gusm W |7

According to these provisions, the candidate’s 10 years’ entries would
be considered at the time of the promotion. If less than 10 years’ entries
of the candidate were only available, then DPC would consider all those
available entries for the promotion of the candidate. It is also provided
that the candidate should have obtained 5 or more entries as good /
very good/ outstanding and also he should not have obtained adverse

entries for two preceding years immediately before the date of DPC and
it is also provided if the candidate has received a special adverse entry
and his integrity has been found doubtful in any of these years, then the

DPC will not consider his case, because he is not eligible to be promoted



for five years after such entry. Now the said benchmarks have been

prescribed under the aforesaid rules and we have to see whether the

petitioner fulfills all these benchmarks or not. The petitioner’s case was

considered on 26.4.2011 and he was not found fit on the ground that he

did not fulfill the benchmark as has been indicated in the aforesaid

rules.

10. The factual matrix of the petitioner’s case is that the petitioner earned

the confidential entries as follows for the last 10 years which were to be

considered by the D.P.C.:-

Financial
Year

Details

Further Details

Grading accepted
by D.P.C.

(1)

@)

©)

(4)

2000-2001

1.4.2000 to 31.3.2001
Integrity certified

Integrity certified

2001-2002

Direct from EE/AE/BDO
Not received

Satisfactory

2002-2003

1.4.2002 to 16.9.2002
BDO/AE Good
EE Satisfactory

17.9.2002 to 31.3.2003
BDO/AE Good
EE Good

Good

2003-2004

1.4.2003 to 31.03.2004 AE
Good
EE Good

Good

2004-2005

5.10.2004 to 31.03.2005 AE
Good

EE Satisfactory

SE  Satisfactory

Satisfactory

2005-2006

01.04.2005 to 31.03.2006
AE Satisfactory
EE Satisfactory
SE  Satisfactory

Satisfactory

2006-2007

01.04.2006 to 31.03.2007
AE Satisfactory
EE Satisfactory
SE  Satisfactory

Satisfactory

2007-2008

01.04.2007 to 19.08.2007
AE Good

EE Satisfactory

SE  Satisfactory

20.8.2007 to 18.1.2008
AE Good

EE Satisfactory

SE Satisfactory

23.6.2007 to 31.3.2008

Satisfactory




10

19.1.2008 to 31.3.2008

AE No grading
EE Satisfactory
SE Satisfactory

2008-2009 | 01.04.2008 to 31.03.2009

AE Good
EE Good/Accepted
SE Good

Good

2009-2010 | 01.04.2009 to 31.07.2009

AE Very Good
EE Accepted

1.8.2009 to 31.3.2010
EE Good
SE Good

Good

11.The aforesaid rules of 2009 did not provide how the entries have to be

given to the eligible candidates by the department. For the said matter

we have to travel with different government orders which have been

filed along with claim petition. G.O. dated 26 July, 2002, Annexure 3 to

the claim petition clearly lays down the procedure of awarding entries

and there would be five type of categories, which has been enumerated

in the said government order. Para 8 of the government order is

extracted as below:-

“(8) ufaficmal aftrer yfafle war< 89 @ uwar SH&T aiffever
=1 afrn 9 | fodly v & R

1

2

3

4

5

. IchtC (Outstanding)
. 3Ifa SwaH (Very good)
Sad (Good)
. AdiYo® (Satisfactory)
. ERI4 / rq~diuoi-d (Bad/Unsatisfactory)

yfafleal & 3ia ¥ waafIser yaor—ua 9 yeRr 9 sifea fear s
arfag—
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“gH1dTg fohar wimar @ & a8 e ¥ ®is WY or a2 9 amar on s
___________________ @& gafsst d faudla y9rg Sradr a1, S9Fe) & forg saa!
R =1 38T 2 AR H 91! g AfrssT yA1ioTa a1 / &Rl g |

Perusal of this gradation clearly reveals that the employee can be given
the entry graded to be as Satisfactory. Thereafter the Government had
taken a decision on 18.12.2003 by which the controlling officer could
not a wa rd an entry that the officer/official is graded as “Satisfactory”,
as this category was deleted from the gradation of the entry. However,
in the year 2010 vide government order No. 1450/XXX(2)/2010 dated
30.9.2010 the aforesaid government order was amended and the
categories were again redefined in para 4 of the said Government order.

Para 2,3,4 & 6 are relevant which are extracted as under:-

“2— Jqd ATEARY & Y&R—9 # aiftie yfaftcal # If$T © wea # a8
g o T § f& affe yfafle @ oa & gftdss e grT wwfaa
Fiffed & gl o ©9 meReT @ uRuer § SEal  UfST I IR 3w
7 fr=afiaxor @ srdwa gl -

1. SchtC (Outstanding)

2. 3rfa ScaH (Very good)

3. Scad (Good)

4. IWBT/ FAIIATD (Satisfactory)

5. TWRIE / SRT-ATHS D (Bad/Unsatisfactory)

(3) IE @ A9 # g% a9 I 2 P arffe yfafewn sifea o< ara
ARHINAT gRT Saa wa-Ry 4 A W el &1 srqured dell—wifa
T2 fHar &1 BT © q WREd dR ) 9=a siffel & a1 @ amERe
@1 [eATHT ded g¢ Aol sifba @& o1 & 2| swe uRuvmTawy
SIS B =BT/ Harvoqa Aot § affga fear omar 2, s W=y 4
el Tl &1 G9E T3 fom omar 21 ¢ qEn A STadR usl W)
TSI @ wHg =T/ ddivvHe Aot ¥ aiffea afteRat #1 goar
& 997 4 Pig H si# gi<a 781 sld 8 aur d yei=ila @ qfaa &
wrd 8/




12.
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(4) 39 ddg A IANA gRT 99¥¢ faRiw a8 fofa feam = 2 f&
SWiFd dalfa ARy @ 18 fawwax, 2003 4 Tffga dAfrl &1
Heifia #)d gy o6 arffe o yfafie sifea 3g a1 SRl &1 <@
SR —

1. SchH< (Outstanding)

2. Ifd Scad (Very good)

3. Sad (Good)

4. ERI9 / JA=AIvoI®H (Bad/Unsatisfactory)

(6). Siad & 3faRad qd ¥ yaed =07/ Halgu-1a° Aoft B A< &
IR W a¥4 & AW A YAIde ¥ Icdq P HHJST T Srdr
arfe T8 FIfife &1 qeaidd / Marking &1 dax @fd = a8t |

AT IWIFd el &1 ds1E 9 Igurad gRfaa a1 &1 o<
ﬁlu

Ld. Counsel for the petitioner has specifically taken a case that Rule
2011 clearly provides the method of selection is seniority-cum-merit
rejection of unfit. Rules 2009 are also applicable in the case of the
petitioner. Respondents have also taken a specific case that the said
Government order is not applicable in this case because the petitioner’s
selection has not been made on the basis of seniority-cum-merit Rules.
The word “sissar @& =a9” used in para 3 is very relevant, so the
petitioner’s case is not covered by the said Government order. In this
place it is also necessary to mention that Government has issued a
subsequent Government order dated 15.3.2012 which is as under:-
“Gy®,
Iqd AR g

gqe afud
ITRTETS T |

dar ¥,
1— WX Y& 9iag
faa faurT, ScRravs ImaA |



2— 9u& Y4 9fad,/ 4f¥a

SaRTEUs AT |

3— W faurmeas / srataarsas

ITRETS |

4— AvSARFd
Tgardl / {HTS |

5— g foraferar
ITRMETS |

SIf® START—2
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qaugd feda 15 A 2012

fawa— aRm dfaerert A aiffe ufafcwr, gwafrsT yavr—uz gfaaa
yfafte gqfaa o<1, Sua faeg g 3R y™&iaed fFAearRer

&1 gfspar |
wElEy,

Sugad fawas wma-ee "o 1450 / XXX(2)/2010 feqie 30 fuasax
2010 & &R —6 ¥ 3% HENeas = 8¢ I3t I8 Hed & Fe gam 2
f Sad AHATRY & YWR —6 & ddHIF UM & R )R S 9™

yferenfya yifasms &1 f-19d 4gT wIra—

adar grfaer

yfazenfua yifaem=

6— qd q FEGY
‘BT / G-digoi=d’ Aol Bl
‘gdl’ @ IMER WR GId b
AW H edidd B Swd b
gIged W1 WA drfe UE
Fifffe &1 yeaisa /Marking
@ dHY afa a1 2|

qd q FER
BT /A" e Aoft &l
‘gdl 9T Juydd Bl
IEBHR B TY Wodl D
AR WR T & Ial d 'Iad
$ WA AT SIRAM drfes ¢E
FIffsl & Jeaiea  / Marking
® ABR afa T |

2— HUIT SWIFd W<id IMEARY f&d 30 Raawx 2010 &1 S dr

de GeNfea gusm 9 |

HIGH,

(Suda FIR f¥3)
99 fad |
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13.This government order clearly indicates that the Government order of
2010 was not applicable in the case of all the persons whose criteria for
promotion was seniority-cum-merit rejection of unfit. In case the said
Government order of 2010 is not applicable in the case of the
petitioner, he is not entitled to get the promotion and his ‘Satisfactory’
gradation cannot be considered as Good. Now we have to see as to
whether the said Government order dated 15.3.2012 is prospective or
retrospective. The government order clearly reflects that the
amendment has been incorporated on 15.3.2012 and there is no
averment in the body of the Government order that it will apply
retrospectively. It is also settled principle of law if any statute or
Government order is made applicable from the retrospective date, it
should be clearly mentioned on the said statute or Government Order.
However, it is also settled that the Government order, Rules and
Regulations cannot divest the right which has already accrued to the
parties. There is no need to travel beyond the scope of this Government
order. Thus, the Government order is prospective. Perusal of the
Government order dated 15.03.2012 clearly reveals that the satisfactory
entry would be read as Good w.e.f. the date 15.03.2012 in case
promotion is to be done on the basis of seniority-cum-merit rejection of
unfit. Prior to 15.03.2012 no such criteria would be available in the case
of promotion in seniority —cum-merit rejection of unfit case. At this
place it would also be very relevant that the petitioner had not
challenged the entries which have been awarded to him. There is no
relief claimed by the petitioner to quash the said entries. If there is no
relief to quash these entries, the entries have attained finality and it
cannot be reopened at the subsequent stage. If the petitioner was not
satisfied with the entries, he could have preferred the appeal against

said entries and could have prayed for up-gradation of the entries from



14.

15.

15

the competent appellate authority. In view of this, finality has been
attained by the entries, so it cannot be challenged in the ancillary
proceedings for the same.

The benchmark as provided in Niymawali 2009, as extracted above in
para 10, clearly reveals that the last 10 years’ entries would be counted
and out of these 10 years, at least 5 ‘good’ entries should have been
earned by the officer/official in case of seniority-cum-merit rejection of
unfit. It is also provided in the said Rule that he will not earn bad entry
for two years immediately before the consideration of the promotion.
Perusal of the factual scenario of the petition as enumerated in Para 11
that the petitioner has earned only 4 good entries, thus, there is a
shortfall of one good entry in his count. Ld. Counsel for the petitioner
has contended that his 5 entry, which has been considered as
‘satisfactory’ for the year 2007-08, be considered as good. In this case,
if the said entry of 2007-08 is adjudged to be good in favour of the
petitioner, then the petitioner will qualify the benchmark as provided in
the 2009 Niymawali. There is no adverse remark against the petitioner
immediately before the promotion. Ld. A.P.O. contended that the Court
cannot sit in appeal to re-appreciate the assessment made by the
initiating officer, reviewing officer and of the accepting officer. It is
admitted that the petitioner had been working under the Block
Development Officer and the Government order which has been
referred above, clearly reveals that there are three stages for entry in
the said department. The entry for the year 2007-08 as extracted above
and as well as the copy of the said entry filed by the petitioner as
Annexure-6, it is revealed that for a period from 01.04.2007 to 19.08.07
the Initiating Officer (Assistant Engineer) has reported the petitioner to
be a ‘Good Officer’ and the Reviewing Officer (Executive Engineer) had

adjudged him to be a ‘Satisfactory Officer’ and at the end of the entry it
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is indicated by the Accepting Officer (Superintending Officer) for a
period commencing from 23.06.2007 to 31.03.2008, he is agreeable to
the remark of the Reviewing Officer and he also graded him to be a
‘Satisfactory Officer’. Perusal of the entry sheet clearly reveals that the
Superintending Engineer had not given any remark for a part of period
i.e. 01.04.2007 to 22.06.2007. Thus, that portion was left without any
remark by the Accepting Officer. So, the petitioner will be treated as
‘Satisfactory Officer’ on the basis of the remark awarded by the
Executive Engineer. Then again, petitioner’'s entry for a period
commencing from 20.08.2007 to 18.01.2008 was recorded separately in
which the Assistant Engineer has graded him to be a ‘Good Officer’ and
the Executive Engineer was also agreeable to the opinion of the
Assistant Engineer and as such the petitioner would be treated as a
‘Good Officer’ by the Executive Engineer too. At the last again the
Superintending Engineer had recorded accepting entry for a period
commencing from 23.06.2007 to 31.03.2008 that he is agreeable to the
comments of the Executive Engineer though his gradation was
downgraded to a ‘Satisfactory Officer’. Thus, the total period
commencing from 01.04.2007 to 22.06.2007, the petitioner has been
awarded a ‘Satisfactory’ entry and the Superintending Engineer has not
recorded any entry for the said period. For the remaining period the
Superintending has recorded him to be a ‘Satisfactory Officer’. Thus, the
above scenario reveals that the petitioner had not been adjudged to be
a ‘Good Officer’. In view of the above factual matrix the Departmental
Promotion Committee considered the said entry and adjudged it to be a
satisfactory entry and after adjudging it as ‘Satisfactory’ entry, the
shortfall of one benchmark came to the count of the petitioner and he
was not found suitable for promotion. Ld. Counsel for the petitioner

contended that the Tribunal should assess the said entry as a ‘Good’
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entry because for the longer period he had earned a ‘Good’ entry. Ld.
A.P.O. refuted the contention.

It is the well settled principle of law that the Tribunal or the Hon’ble
High Court cannot sit in appeal over the assessment made by the D.P.C.
If the assessment made by the D.P.C. is perverse or is not based on
record or proper record has not been considered by the D.P.C, it is
always open to the Court or the Tribunal to remit the matter back to the
D.P.C. for consideration. But the High Court cannot assess the matter on
its own on perusal of the service record of one or the other employee.
In this case the entire record was available before the D.P.C. and it was
made available before us also. The D.P.C. has come to the conclusion
that the entry shall be adjudged to be ‘Satisfactory’ and not to be
‘Good’. Now the question arises can the Tribunal re-appreciate the said
recorded satisfaction of the D.P.C. The power of the judicial review of
the Hon’ble High Court is constituted under Article 226 of the
Constitution of India or of the Tribunal is under Article 323 A or under
any enactment of the State is not akin to a Court of appeal. It is settled
law that the Tribunal has only power of judicial review of the
administrative action of the authority in service matters relating to
service conditions of the employee and matters relating to service; it is
the exclusive domain of the authority to consider the record and the
evidence therein and to record his satisfaction and the findings whether
the petitioner’s claim had any substance or to record the finding
whether the allegation made by the petitioner has been substantiated
by the record. The competent authority has to consider the material on
record in judicial review. It is also settled law that Court or Tribunal has
no power to trench on the jurisdiction to appreciate the evidence and to
arrive at its own conclusion. Judicial review is not an appeal from a

decision but on the review of a matter in which the decision is made, it
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is meant to ensure that the claimant receives fair treatment and not to
ensure that the conclusion which the authority reaches, is necessarily
correct for the Court or Tribunal. When conclusion reached by the
authority is based on the record, the Tribunal is devoid of power to re-
appreciate the evidence and to come to its own conclusion setting aside
the conclusion of the authority. The only consideration of the Court or
the Tribunal has in its judicial review, is to consider, whether the
conclusion is based on record and supports the findings or whether the
conclusion is based on without any record. This is the consistent view of
the Hon’ble Apex Court in the plethora of judgments. It is also necessary
in the case of departmental proceedings, if the factual aspects of the
record is to be assessed, it is a subjective satisfaction of the members of
the committee. If the decision is based on record, hence the said
decision cannot be re-appreciated by this Tribunal. The Hon’ble Apex
Court in the case of Union of India and others Vs. S.P.Nayyar 2015(3) SLR 1
SC has elaborately discussed the above proposition. In this case the
petitioner was superseded for the post of Additional D.I.G. According to
the guidelines for the Departmental Promotion Committee issued by
the Government of India, empowered the D.P.C. to device their own
method and procedure for objective assessment of the suitability of the
candidates who are to be considered. Sub and substance of the
instructions issued by the Government of India is that the D.P.C. would
grade an officer as ‘Very Good’ if at least for 3 of 5 A.C.Rs. are Very
Good and remaining A.C.Rs under consideration for performance are
generally good and there is no adverse entry in any of the 5 A.C.Rs.
under consideration of the D.P.C. In S.P. Nayyar (supra) the candidate
was found unsuitable; he was graded very good for the year 1994-95
and 1995-96 by the initiating officer and reviewing officer as well as

accepting officer. In the A.C.R. 1996-97 he was graded ‘Very Good’ by
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the initiating officer as well as by the reviewing officer but he was
downgraded by the accepting officer as ‘Good’ without recording any
reason. Thereafter the Director General of B.S.F. undoing the damage
graded the officer as ‘Very Good’. Later on the same accepting officer,
who downgraded from ‘Very Good’ to ‘Good’ , took over the charge of
Director General , B.S.F. and requisitioned the said record and he
downgraded the A.C.Rs. of the officer for the year 1997-98 and 1998-99
to ‘Good’ contrary to the grade given by two authorities and that too
without assigning any reason and these entries were never
communicated to the petitioner. The officer preferred a writ petition
before the Hon’ble Delhi High Court and the Hon’ble High Court, after
re-appreciating and taking into consideration the situation and the facts,
allowed the writ petition and he was directly promoted to the post of
Additional Director General. However, Hon’ble Supreme Court reversing
the order allowed the appeal of the department held in Para 12 & 13 as

under :-

“It is settled that High Court under Article 226 of the Constitution of

India cannot sit in appeal over the assessment made by the DPC. If the
assessment made by the DPC is perverse or is not based on record or proper
record has not been considered by the DPC, it is always open to the High
Court under Article 226 of the Constitution to remit the matter back to the DPC
for recommendation, but the High Court cannot assess the merit on its own, on
perusal of the service record of one or the other employee.

13. The selection to the post of Addl. DIG is based on merit-cum-
suitability which is to be adjudged on the basis of ACRs of different
candidates. The merit position can be adjudged by the Selection Committee
on appreciation of their Character Roll. In absence of the Character roll of
other candidates, who were also in the zone of promotion, it is not open to the
High Court to assess the merit of one individual who moves before the High
Court, to give a finding whether he comes within the zone of promotion or fit
for promotion.”

17.Thus, the decision taken by the competent authority was found to be

correct. In view of the above legal proposition, in the present case the
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Superintending Engineer had down graded the petitioner, it cannot be
subject matter of the judicial review.

18.1n view of the above discussion we do not find any force in the claim
petition and the claim petition is liable to be dismissed and dismissed

accordingly. The parties shall bear their own cost.

Sd/- Sd/-
(U.D.CHAUBE) (JUSTICE J.C.S.RAWAT)
MEMBER (A) CHAIRMAN
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