BEFORE UTTARAKHAND PUBLIC SERVICES
TRIBUNAL, BENCH AT NAINITAL

Present: Sri V. K. Maheshwari
------ Vice Chairman (J)
&
Sri U. D. Chaube
------- Member (A)

CLAIM PETITION NO. 12/NB/DB/2014

Kailash Chandra Joshi, S/o Sri Heera Ballabh Joshi, R/o Village
Karayal Chatur Singh, P.O. Anandpur, Tehsil Haldwani, District

Nainital.
.......... Petitioner
Versus

1.  State of Uttarakhand through Secretary, Revenue Department,

Government of Uttarakhand, Dehradun,

2.  Chief Revenue Commissioner, Uttarakhand, ( Now Board Of

Revenue ) Dehradun,
3. Commissioner, Kumaon Division, Nainital,
4. Commissioner, Garhwal Division, Pauri,

5.  Dinesh Mohan Uniyal, Tehsildar, Roorkee, District Haridwar,



6.  Harish Chandar Juyal, Tehsildar, District Tehri Garhwal,
7. Shakti Parsad Uniyal, Tehsildar, Rudraprayag,
District Rudraprayag,

8. Bishram Singh Negi, Tehsidlar, Chabatakhal, District Pauri
Gahrwal.

.................. Respondents

Present: Sri N. S. Basnal, Advocate for the petitioner
Sri V.P. Devrani, A.P.O. for the respondent nos. 1
to 4
None for the private respondent nos. 5 to 8

JUDGMENT

DATE: February 27, 2015

DELIVERED BY SRI V.K. MAHESHWARI, VICE CHAIRMAN (J)

The petitioner has claimed the following reliefs in this claim

petition:-

1.  Setting-aside the order passed on the representation of
the petitioner on 22-10-2011 by the respondent no. 2
(Annexure A-1)

2. Direction to the respondent nos. 1 to 4 for considering
the petitioner for promotion to the post of Tehsildar

along with all the consequential benefits.



2.  The facts in brief are that the petitioner was initially appointed
to the post of Patwari on 13.02.1973, whereas the private
respondents, namely, Dinesh Mohan Uniyal, Harish Chandra Juyal,
Shakti Prasad Uniyal and Bishram Singh Negi were also appointed
to the post of Patwari on different dates, but subsequent to the
petitioner and thus all the private respondents are junior to the

petitioner in initial cadre.

3. It is further stated that the petitioner was promoted to the post
of Assistant Registrar Kanoongo on 13.12.1988 and again to the
post of Registrar Kanoongo on 25.02.1989. The petitioner was
further promoted to the post of Naib Tehsildar for 89 days on
18.8.2004 by the order passed by Commissioner, Kumaon Division.
Though, the promotion was for a short duration, but was against the
vacant post for the recruitment year 2004-05. This short time
promotion was extended from time to time till the retirement of the
petitioner on 30-11-2008

4. It is further stated that due to inaction on the part of the
respondent nos. 1 to 4 the exercise for regular promotion to the post
of Naib Tehsildar was not undertaken timely and consequently the
D.P.C. was not held. However, the D.P.C. was held on 22.12.2008
and the petitioner was promoted notionally, vide order dated 18-01-

2009 against the vacancy accrued in the recruitment year 2004-05.



However, the private respondent nos. 5 to 8 were promoted to the
post of Naib Tehsildar in the year 2001-02 and thereafter, to the post
of Tehsildar ignoring the seniority and claim of the petitioner and
thus, the petitioner is also entitled for promotion to the post of Naib
Tehsildar w.e.f. 31-10-2001( when Vishram Singh Negi was
promoted ) and to the post of Tehsildar w.e.f. 10.08.2005 (when
juniors were promoted to these posts). It is further stated that the
rules known as Uttar Pradesh Subordinate Revenue Executive
(Tehsildar) Service Rules, 1966 are applicable for governing the
service conditions of the Naib Tehsildars. It is further stated that the
fact of promotion of the private respondents came to the notice of
the petitioner at a later stage, thereafter he moved a representation
which was dismissed. Thereafter, the petitioner challenged the
impugned order before the Hon’ble High Court of Uttarakhand by
way of writ petition which was dismissed on 01-03-2013. Hence,

this petition.

5. Petition is opposed on behalf of the respondent nos. 1 to 4 and
it is stated that in the State of Uttarakhand, Subordinate Revenue
Executive (Naib Tehsildar) Service Rules, 2009 are applicable,
which have been amended in the year 2010 for governing the service
conditions of the Naib Tehsildars. It is further stated that the service
conditions of the Registrar Kanoongo are governed by Uttarakhand
Registrar Kanoongo Service Rules, 2011. Before the rules of 2009,

rules of 1944 were applicable. It is further stated that the petitioner



as well as the private respondents were promoted to the post of Naib
Tehsildar for 89 days only as the stopgap arrangement. These
promotions were purely temporary and were made as stopgap
arrangement and none of the parties are entitled to claim regular
promotion on that basis. The regular promotions to the post of Naib
Tehsildar were made on 18-01-2009. By that time the petitioner had
retired on attaining the age of superannuation, even then he was
promoted notionally. Therefore, the petitioner has no claim and the

petition is liable to be dismissed.

6. Two rejoinder affidavits have been filed on behalf of the
petitioner reiterating the facts which have been stated in the main
petition. Some documents have also been filed with rejoinder
affidavits. Supplementary counter affidavit has also been filed on

behalf of the respondent nos. 1 to 4.

7. None of the private respondent nos. 5 to 8 had appeared,;

hence petition proceeded ex-parte against these respondents.

8.  We have heard both the parties and perused the evidence

available on record carefully.



9. It is admitted that the petitioner as well as the private
respondent nos. 5 to 8 initially joined in the Department as Patwari
on different dates and the petitioner was senior to the private

respondents in the initial cadre of Patwari.

10. It is further admitted that the petitioner as well the private
respondents were promoted to the post of Registrar Kanoongo.
Thereafter, the petitioner as well as the respondents was promoted to
the post of Naib Tehsildar on different dates as a stopgap
arrangement. This promotion was for a short period of 89 days, but
was extended from time to time. This short promotion was merely as
stopgap arrangement and it was made by the respective Divisional
Commissioner. Some of the promotions as were made under the
order of the State Government dated 13-08-2004 which reads as
under:-
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Some of the promotions were made earlier to the above

mentioned order. Perusal of above order clearly reveals that



stopgap promotions may be made for 89 days and no one will be
entitled to claim any right on the basis of such promotion. Nothing
has been brought on record under which order such promotions were
made, but in every case it is clear that the promotions were as
stopgap arrangement only and for 89 days. Apart from the above,
copy of promotion orders of the private respondents have also been
filed on behalf of the petitioner along with his affidavit dated 21-12-
2014. These orders reveal that all the private respondents were
promoted to the post of Naib Tehsildar only as stopgap arrangement
by respective Commissioners. From the above, it becomes clear that
the initial promotions of the petitioner as well as the private
respondents were made by the respective Commissioner as stopgap
arrangement only. These promotions were not made according to
applicable rules or after consultation with the Public Service
Commission. As these promotions were merely stopgap
arrangement, therefore, the petitioner cannot claim any benefit on
the basis of these promotions. In fact, the exercise of regular
promotions were undertaken in the year 2008 and a meeting of
D.P.C. was held on 22-12-2008 on the basis of recommendation of
D.P.C, the promotions of the petitioner as well as the private
respondents were made on 18-01-2009. As the petitioner had
already retired by that time, his promotion was made notionally in
accordance with the provisions of Government Order dated 11-06-
2003, copy of which is available on record as Annexure A-8 which
provides that in case, promotions are made at a time when some of

the employees had retired, their names shall also be considered for



promotion, on being found fit, they will also be promoted notionally.
In view of this Government Order, the petitioner was promoted
notionally. Above facts make it clear that the seniority of the
petitioner has not been ignored and the name of the petitioner was
included in the list of the candidates considered for promotion and
he has also been considered for promotion, so it cannot be said that

the seniority of the petitioner was ignored.

11. It is also important to mention that the petitioner failed to
prove that the private respondents were promoted on regular basis in
accordance with the relevant rules prior to promotion made on 18-
01-2009. Therefore, the contention of the petitioner that the private
respondents who are admittedly junior to the petitioner were

promoted on the regular basis prior to the petitioner is not tenable.

12. It is further contended on behalf of the petitioner that the
exercise of promotion was deliberately delayed and it was made
after retirement of the petitioner, but onus lies on the petitioner to
substantiate the fact of any mala fide action on the part of the
respondents but the petitioner miserably failed to prove any mala
fide action on the part of the respondent nos. 1 to 4 in delaying the
exercise of promotion. It is also pertinent to mention that no
employee has a right of promotion right from the date of accrual of

vacancy.



13.  On the basis of above discussion, we are of the view that the
petitioner was promoted notionally according to his seniority. The
claim of the petitioner for his promotion w.e.f. 30-10-2001 to the
post of Naib Tehsildar and w.e.f. 10-08-2005 to the post of
Tehsildar is not tenable. There is no malafide on the part of the
respondents. The representation of the petitioner has rightly been
rejected. The petition is devoid of merit and is liable to be

dismissed.
ORDER

Petition is dismissed. No orders as to costs.

Sd/- Sd/-
U.D. CHAUBE V.K.MAHESHWARI
MEMBER (A) VICE CHAIRMAN (J)

DATE: February 27, 2015

B.K.



