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JUDGMENT

DATE: AUGUST 12, 2014

DELIVERED BY SRI V.K. MAHESHWARI

1. In this petition, the petitioner Dr. Sambhu Saran
Mishra has challenged the impugned order of punishment
dated 25.07.2011 passed by the concerned Secretary, Govt.
Of Uttarakhand by which parts from a censure entry in his
character roll, increment due in July, 2011 has been
stopped. The petitioner has further challenged the order
passed on departmental appeal dated 15.1.2013.

2. The facts in brief are that the petitioner after his
selection through Public Service Commission to the post of
Bhesaj Expert, Cooperative Department, U.P. was posted at
Ranikhet, District Almora and was later on, promoted to the
post of Chief Pharmaceutical Expert vide order dated
22.8.1995. Later on, the post of Chief Pharmaceutical

Expert was transferred to the Horticulture Department.

3. The petitioner was placed under suspension on
05.09.2009 on the ground of several charges of
delinquency, which was assailed before High Court and the
suspension of the petitioner was found unwarranted by the
Hon’ble High Court, therefore, the  suspension was
revoked, but a charge sheet was served upon the petitioner
by the disciplinary authority on 25.9.2009, which was
properly replied by the petitioner, but the enquiry officer
appointed by the disciplinary authority found the petitioner



guilty on several charges and submitted the report.
Thereafter, the disciplinary authority agreeing with the
report, the disciplinary authority awarded the impugned
punishment vide order dated 25.7.20011. The petitioner had
thereafter, preferred review on 19.10.2011, but the review
petition was dismissed treating it to be an appeal and stated
inter-alia that departmental appeal lies only before the next
authority higher in rank in the hierarchy of the disciplinary
authority. Thereafter, the petitioner made a detailed petition
of appeal on 27.12.2011, but no decision was taken on that
appeal. Feeling aggrieved by the inaction on the part of the
respondents, the petitioner had preferred a claim petition
bearing no. 75/2012 before this Tribunal, which was
disposed of with a direction to the respondents to decide the
appeal of the petitioner, if any, pending before the authority
as expeditiously as possible, preferably within a period of
two months from the date of copy of the order is produced
before them. In pursuance of this order, the departmental
appeal of the petitioner is allegedly dismissed vide order
dated 15.1.2013 solely on the ground of it is being barred
by period of limitation. Thereafter, the petitioner has
preferred this claim petition. The petitioner has challenged
the impugned order as well as appellate order on the
following grounds:
I. That proper opportunity of making defence was
not provided to the petitioner as Sri Shankar Gopal
Bhattacharya, Sri Madan Mandal and Bank Manager
were shown to be witnesses in the charge sheet and
petitioner had a right to cross-examine these

witnesses during the course of the enquiry. Despite



several requests by the petitioner, the opportunity of
cross-examination was not afforded to the petitioner.
The petitioner had also requested repeatedly to
furnish the copies of certain documents, but none of
the documents were supplied to the petitioner,
Il. That the petitioner has been awarded minor as well
as major punishments, which is not permissible in the
eye of law,
iii. That the entire enquiry proceeding has been
conducted in utter disregard to the principles of
natural justice,
Iv. That the witnesses, who were examined in the
preliminary enquiry, were not examined in the final
enquiry. Therefore, their evidence could not be taken
into consideration,

Hence, the petitioner has prayed for setting aside
the impugned order of punishment as well as order

passed on his appeal.

4, The petition has been challenged on behalf of the
respondents and it has been stated that the departmental
proceedings were initiated on the ground of  serious
allegations against the petitioner. It is further stated that the
witnesses named by the petitioner were summoned for
cross-examination and the Bank Manager had also appeared
for cross-examination, but Mr. Madan Mandal was unable
to attend the court because of his illness. Therefore, he had
submitted an affidavit in support of his statement.
Moreover, Sri Shankar Gopal Bhattacharya had also

submitted an affidavit in support of his version. It is also



pertinent to mention that the petitioner refused to cross-
examine the Bank Manager. It is further stated that the
copies of relevant documents were furnished to the
petitioner on 02.12.2010, therefore, the contention for non-
supply of the copies is baseless. It is further stated that a
preliminary enquiry is not a final enquiry and during the
preliminary enquiry, the enquiry officer had only taken a
written reply of the employee against whom an
administrative persons were duly initiated and at this stage
only a written reply is required and opportunity for cross-
examination to any witness is not available to the
delinquent employee. Therefore, no principle of natural
justice was violated.

5. It is further stated that the enquiry officer had submitted
his report based on cogent reasons, therefore, the impugned

penalty was awarded.

6. It is further contended that the departmental appeal
preferred by the petitioner was processed and opinion of
law department was sought and after due deliberation, the
appeal was disposed of after approval of the appellate
authority. It is further stated that the review petition
preferred by the petitioner could not be treated as an appeal
under any of the provisions of Uttarakhand Govt. Servants
(Discipline & Appeal) Rules, 2003. Therefore, the review
petition was dismissed. The grievance of the petitioner is
that the appellate authority should have counted the period
of limitation of appeal after the dismissal of the review
petition, which is not correct. Therefore, in view of the facts

and circumstances present in the present petition, the



petitioner is not entitled for any kind of relief and petitioner

is liable to be dismissed.

7. No rejoinder affidavit is filed on behalf of the

petitioner.

8. We have heard both the parties at length and perused
the material available on record carefully. Apart from it, the
original file of departmental enquiry has also been
submitted on behalf of the respondents. We have also

carefully gone through the original file also.

Q. One of the most important aspect of the matter is
that departmental appeal preferred by the petitioner has not
been decided in appropriate manner. It is a settled principle
of service jurisprudence that in case of any departmental
action, the right of departmental appeal is a valuable,
indefensible and indispensible right of a public servant.
This right cannot be taken up lightly. It is also said that the
appeal is the continuation of the proceedings. Thus unless
the appeal is decided in the proper manner it cannot be said
that the proceedings have been conducted judiciously. In
case, the right of appeal of any public servant is taken up
lightly or was deprived of this right, the order passed in the
departmental proceedings cannot be held justified. In the
present case the impugned order was passed by the
Secretary and the appeal lies before the Principal Secretary.
A petition preferred for review was not treated as the appeal
and was dismissed. Thereafter the petitioner preferred

appeal. In the present case it transpires from the record that



the petitioner had preferred a claim petition before this

Tribunal, which was numbered as Claim petition no.

75/2012 and the said claim petition was disposed of with

the following order:

10.

“Heard learned counsel for the parties.

The grievance of the petitioner is that his appeal
under Rule 11 of Uttaranchal Govt. Servant (Discipline
& Appeal) Rules 2003 against the order No.
289/XV0O(2)/11/8(9) 2009 dated 25.7.2011 has not been
decided by the respondents inspite of repeated
reminders. The said appeal was preferred by the
petitioner on 27.12.2011.

In view of the above, the claim petition is disposed of
with the direction to the respondents to decide the
abovesaid appeal of the petitioner, if any, pending before
them as expeditiously as possible preferably within two
months from the date copy of this order is produced
before them.”

In pursuance of this direction of the Tribunal, the

departmental appeal was processed and disposed of by the

respondents, but in a very cursory manner. In this regard,

the enquiry record submitted on behalf of the respondents

reveals that before the order of the Tribunal, the appeal had

already been processed and which was processed by the

Under Secretary, who prepared the following Note:-

‘IFd B PHH H AT BT © & ST0 s gRT v+ SrqRIe

g7 fai® 12.10.2011 (/@) gRT il &Y T8, Sl G&H wWR W
T EM P PRY INETS WA dddh (rgImad ud 3die)
fravmacht 2003 & M 11 (1) (U/7) & AR WHEA S UA
f&i® 28 TaWR, 2011 (U/9) §RT Slo fAsT &1 9 oM qd #
gfaa fear om ga1 @ 92 S9e gRT 44: IuA uF fedied 27.12.
2011 (U/49) @ A99 9 Sad UIRd vse¥y & fawg fada sl



Tl Seadx YIS, yqg@ Afad, o Qe Aygad, &1 90 faa
9 & A 2, W & (@gEE @ afia)  fRemae 2003 @
s 11(4) @ 7ER 90 faa g &1 A orfld &l WA dR )
il f&d o &1 yifdem 2

TIIR SUAT geafa &) <2 4 uAEed 99™ |fud, 99 ¢d
U faer ygdd, Heiedl &l g<ffd &3 4 |7

After this Note, the matter was referred to the Principal
Secretary, Law and the following advice was given by the

law department:

“guar Sfedfaa Aul &1 @eled s g, i yemaa
faamr 3 e ‘& W = e 9 wreret a1 s fear 2
2. ICRETS WHN 496 (A td Idia) Frasamael
2003 & U™ I=iad fdaffed afid &1 @l alk W
g iite 3 o1 &1 yemae T &1 At serfaa s
vd faftraa 2
3. Ul 9g9d B4 WX yINer faurr &l wmRia &
qe |
Thereafter, there is a signature of the Principal Secretary,
Law, concerned Minister and concerned Secretary and
Principal Secretary, but we could not find any order,
which was passed by the appellate authority, who in the
present case appears to be the Principal Secretary
concerned. Thereafter, a fresh note was prepared by the
Under Secretary itself stating that the public servant be
informed accordingly. Later on, the advocate appearing on
behalf of the petitioner had sought information from the
department and he was informed that the departmental
appeal has been dismissed. A copy of that intimation has
also been filed on behalf of the petitioner which is at
Annexure No. A-2 of this claim petition is dated
15.1.2013, which reads as under:-



“gyd,
Hdl< g,
39 wfua,
RIS TS I |

aqar ¥,

s vienme urvS,

Jard, f& of W= (991 vd Gdenfie #r)

150, UfSdarsy, w49 —2

QBRGA |

S U4 M AT —2  <exigd /e 15 S9ad), 2013
faw — 10 I IRVT A4S §RT STRIETS TS U4 I & fawg
dId dar AHIUT IR@vs, SeRigd H Igifea dew fufew=
0—75/2012 & A< H |
"8ied,
SWad fawae ous uF f&A1$ 21122012 & W= H @A

AN B 6 s ey eRoT fasn, yqE Awae faRive, qvw faerE

ghIg, ABNGA & US WR ol WAl AR™IT & II9 & SUI
frgaa f&3 & o | 39 ¥=d A st fsm g & A
Jfafiaarst @ forg AT0 ITAT §RT UH0T BT Acll —wifa adiegor
fPd O & UEM 3MA AMMHA/ W §RI 9N & gxdlfad
gvs “uRfi=1 gfafe den sifvaw aaw gfs < Sars, 2011 9 <9
2 ® AT AFET" R U g gy @) Tf | Sed & wH
wrEd & 9 H0—289/ XVI-2/11/8(9) /2009 f&=Td 25 T,
2011 & KT ot fAsm &1 AR fear @)

aehd A s fsn g1 yqg@ wf¥e, twodRoSiodlo & e
# faie 27 fegmaR 2011 &1 afla Iiforg &Y Y| saa 2 &
IRMETS WXGNI 49% (3Jmad ud did frfaell —2003 &
fam —11(4) @ I99R 90 faa @ 9 A T sfiad &1 awad
dr w® @Ry f&d w9 &1 gifdgs 2 s s fysm gwo
AMEARY fadTh 25 Jo1is 2011 & fAwg adilad 90 e & 99
giford & M @ SROT qAT 39 IHY0T )R AN 9T & =ped
@ gE adia @IS f6d oM 9 wgafa ua= @) =AY 2

Hadg
(Pdi= RE)
3 A |
d@a—  / XVi-2/8(9) / 09, Tefei® |
gfaferfa—

1 YW |, D AT AYHIVT IANETS I8N & U7 faaiad
12 feEwR2012 & H9 9 Ja-med 9@
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JATST 9,

(Pdi= f43)
I afaa 1”

11. Now, the question is whether the letter dated
15.1.2013 can be treated as an order passed on appeal or it
Is simply a communication regarding the decision taken on
the appeal of the petitioner. We are of the considered view
that the Annexure A-2 is simply a communication
addressed to the learned counsel for the petitioner and it
cannot, in any way, be treated as an order passed on the
departmental appeal of the petitioner and as we have said
earlier, we could not find any order of the concerned
appellate authority, which could be considered as an
appellate order. It seems that opinion furnished by the law
department that appeal had been preferred beyond the
period of limitation, so it can be dismissed on this ground
alone, has been treated as the decision on appeal. This
course adopted by the appellate authority is highly
improper. The authority to hear an appeal is inpersonam
and cannot be delegated in any manner which has been
done in the present case and the proceedings of appeal have
been dealt by the other Officers of the department and there
Is no order under the signature of the appellate authority.
Moreover, in case of, the appeal was time barred, it was
mandatory for the appellate authority to afford an
opportunity of hearing to the petitioner on the point of
delay occurred in filing of this appeal and then to take any
decision. It is also not done. The record reveals that no such
opportunity has been afforded to the petitioner. Therefore,

we reach to the conclusion that in the present case, the
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departmental appeal has not been disposed of in legal and
proper manner. Unless, the appellate authority decide the
matter, it is not proper for us to consider the point or
contentions raised on behalf of the petitioner in the
departmental proceedings, so we think it proper to direct
the respondents to dispose of the departmental appeal after
providing opportunity of hearing to the petitioner. At the
same time, we are also conscious of the fact that the
petitioner is already retired and the allegations are of
serious in nature. Therefore, it seems proper that a further
direction be issued that the departmental appeal be decided
within a period of three months from the date of production
of copy of this order before the appellate authority by the
petitioner. The petition deserves to be disposed of in the

aforesaid manner.

ORDER
The respondents are directed to decide the departmental
appeal preferred by the petitioner in accordance with the
procedure and observation made in the body of the
judgment within a period of three months from the date of
the copy of this judgment is produced before the appellate
authority by the petitioner. The petition is disposed of

accordingly. No order as to costs.

Sa/- Sd/-
D.K.KOTIA V.K.IMAHESHWARI
VICE CHAIRMAN (A VICE CHAIRMAN (J)

DATE: AUGUST 12, 2014
DEHRADUN
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