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Present: Hon’ble Mr. Justice U.C.Dhyani   

------ Chairman  

Hon’ble Mr. Rajeev Gupta  

-------Vice Chairman (A) 

 

CLAIM PETITION NO. 31/NB/DB/2019 
 

Prakash Chandra Waila, aged about 70 years, s/o Sri Gopal Dutt Waila r/o 

Durgapuri, near Durga Mandir, Tehsil and Post Ram Nagar, District Nainital. 
 

………Petitioner  
vs. 

 

1. State of Uttarakhand through Secretary, Department of School Education, 
Government of Uttarakhand, Dehradun. 

2. Director (Secondary), School Education, Uttarakhand, Nanoorkhera, 
Dehradun. 

3. Additional Director of Education (Secondary), Kumaon Region, Nainital.  
 

                                   .....….Respondents 
 

      Present:     Sri Bhagwat Mehra, Advocate for the Petitioner   

              Sri Kishore Kumar, A.P.O., for the Respondents  

     
  JUDGMENT 

DATED: APRIL 01, 2022 

Justice U.C.Dhyani (Oral) 

           By means of the present claim petition, the petitioner seeks the following 

reliefs: 

“A.  To declare the inaction/omission on the part of the respondents, 
particularly Respondent No.1 and 2 in not granting the notional 
promotion on the post of Principal, Government Inter College, to the 
petitioner w.e.f. 18.03.2006 i.e. when juniors to him were promoted 
to the said post, as arbitrary and illegal. 

B.  To direct the Respondents, particularly Respondent no. 1 and 2 
to grant notional promotion to the petitioner on the post of Principal, 
G.I.C., w.e.f. 18.03.2006 and also to grant notional promotion to the 
petitioner on the post of Head Master, Government High School from 
the date when the same was granted to his juniors.  

C.      To direct the Respondents, particularly Respondent No. 1 and 2 
to grant all consequential benefits to the petitioner.  

D.      To pass any other suitable order as this Hon’ble Tribunal may 
deem fit and proper in the circumstances of the case. 
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              E.      To allow the claim petition with cost.” 

2.     At the very outset, learned A.P.O. objected to the maintainability of 

the claim petition, inter-alia on the ground that the same is barred by limitation.  

3.   When the claim petition was taken up for the first time on 22.08.2019, 

notices were issued on delay condonation application. On 17.09.2019, the 

claim petition was admitted and the point of limitation was left open (to be 

decided at the time of final hearing). The pleadings were, thereafter, 

exchanged.  

4.   In paras 7, 8 and 9 of the Counter Affidavit, a plea has been taken after 

quoting Section 5(b)(i) of the U.P. Public Services (Tribunal) Act, 1976 (as 

applicable to State of Uttarakhand) to submit that the claim petition is barred 

by limitation. It has also been mentioned in the Counter Affidavit that the 

petitioner raised voice for claiming the benefit of notional promotion in the 

year 2017 after a lapse of almost six years after his superannuation. Therefore, 

the claim petition is liable to be dismissed on the ground of limitation alone. 

Parawise reply of the claim petition, on merits, has also been given in the 

Counter Affidavit. Rejoinder Affidavit has been filed by the petitioner. Para 11 

of such R.A. assumes significance and is highlighted by learned Counsel for the 

petitioner in his oral arguments.  

5.  Learned Counsel for the petitioner submitted that this Tribunal has 

decided a claim petition No. 39/NB/DB/2019, Mohan Chandra Joshi vs. State of 

Uttarakhand & others on 18.03.2020 against which State of Uttarakhand 

unsuccessfully preferred a writ petition before the Hon’ble High Court of 

Uttarakhand. The SLP was filed by the State against the judgment dated 

08.01.2021 of Hon’ble High Court of Uttarakhand. Such SLP was dismissed. 

Learned Counsel for the petitioner, therefore, submitted that the controversy 

in hand is squarely covered by Mohan Chandra Joshi’s decision (supra). 

6.   It will be useful to quote the judgment rendered by this Court on 

18.03.2020 in Claim Petition No. 39/NB/DB/2019, as below: 

“1.      This claim petition has been filed by the petitioner for the following 
reliefs: 
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“a)      To set aside the impugned orders dated 07.06.2018 & 26.11.2018, 
passed by respondent No. 2 (contained as Annexure No. 1 & 2) and 
further be pleased to direct the respondents to pay the same Grade Pay 
i.e. Rs. 7600/- as has been given to his juniors vide order dated 
29.12.2016 from the same date i.e. 29.12.2016. 

b)      To issue any other order or direction which this Hon’ble Tribunal 
may deem fit and proper in the circumstances of the case. 

c) Award cost of the petition.” 

2.  Briefly stated, petitioner was initially appointed as C.T. Grade Teacher 
on 11.11.1980 and was upgraded in L.T. Grade in 1982 in the respondent 
department and his service record has been unblemished. On 19.09.2007, 
the respondent department promoted the petitioner as Lecturer 
(Economics) and posted him at Government Inter College, Dhaina, District 
Bageshwar. Thereafter, final seniority list was published, in which 
petitioner’s name figured at sl. No. 3635, whereas, the name of Sri 
Ghanshyam Prasad Pant figured at Sl. No. 3691, hence, petitioner was 
senior to Sri Pant. 
3. In the seniority list, a mistake was committed by the department, by 
entering wrong place of posting and his wrong date of birth. In the seniority 
list, the date of birth of the petitioner was wrongly mentioned as 28.05.1955 
whereas, in the service record, his actual date of birth is 15.11.1957. The 
service book of the petitioner was always available with the department, 
but by mentioning his wrong date of birth, he was deprived from promotion 
as Head Master. On 24.02.2016, the promotional exercise was undertaken 
in the department and, on the basis of wrong date of birth i.e. 28.05.1955, 
mentioned in the seniority list, he was assumed as retired from service 
whereas, he was very much in the service, as his actual date of birth in the 
service record was 15.11.1957. Sri Ghanshyam Prasad Pant, junior to him 
was promoted as Head Master vide order dated 24.02.2016 and was further 
promoted as Principal vide order dated 29.12.2016 whereas, petitioner was 
denied such benefit, only on account of mentioning his wrong date of birth 
in the seniority list, as 28.05.1955.  
4.  The said seniority list, issued by the department, was never circulated 
and was simply placed on the net.  Petitioner being posted in a very remote 
area, having no internet facility, never noticed the mistake committed by 
the department about the wrong entry of his date of birth, wrong place of 
posting and the subject of which he was lecturer. When petitioner filed 
representation, pointing out the mistakes, his date of birth was corrected in 
the record and accordingly, vide order dated 13.10.2017, respondent 
promoted him to the post of Head Master as temporary/stopgap 
arrangement in the grade pay of Rs. 5400. The petitioner moved 
representation dated 16.10.2017 to the Director, Education requesting for 
promotion w.e.f. 29.12.2016, the date when his juniors were promoted in 
the Grade Pay of Rs. 7600/-. In his representation, petitioner submitted that 
he is much senior to Sri Ghanshyam Prasad Pant, who has been promoted 
on the post of Principal on 29.12.2016 with the Grade Pay of Rs. 7600/-, 
whereas, he has been deprived from the same because of the mistakes 
committed by the department. Request was made to treat the petitioner 
like his juniors. When, respondents did not grant the benefit, petitioner 
approached the Hon’ble High Court by filing a writ petition No. 61 of 2018 
(S/B), which came up for hearing on 07.02.2018 and an interim order was 
issued by the Hon’ble High Court, directing respondent to consider the case 
of petitioner for granting of Grade Pay of Rs. 7600/- to him, like his juniors. 
5.    After order of the Hon’ble High Court, petitioner, annexing the 
certified copy of order of the Hon’ble High Court represented to the 
department and prayed for compliance of the order, but his representation 
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was rejected vide order dated 07.06.2018 (Annexure: 2). The said writ 
petition came up for final hearing before the Hon’ble High Court on 
10.08.2018 and it was disposed of, directing the respondents to consider the 
case of petitioner for granting the Grade Pay of Rs. 7600/- from the date, 
his juniors were granted, within a period of ten weeks from the date of 
passing of order. 

6.    The respondents never disputed the fact that the date of birth of the 
petitioner was wrongly written in the seniority list and it was corrected later 
on. After correction, the petitioner was entitled to same facility, which was 
given to his juniors. His case was again considered, in view of the directions 
of the Hon’ble High Court, but the facility was not granted and claim of the 
petitioner was dismissed vide order dated 26.11.2018 (Annexure: 1), on the 
ground that since petitioner was not promoted on the post of Principal, 
Government High School, and he did not complete necessary five years of 
service, hence, he cannot be promoted to the post of Principal, Government 
Inter College. Respondent adopted a different policy for his juniors who 
were given promotion as Principal on 29.12.2016, just after a period of 10 
months of their promotion as Head Master on 24.02.2016, but the 
petitioner was denied from this facility.  Where juniors are allowed higher 
pay, it is settled law, that senior cannot get lesser salary than his junior.  

7.               The petitioner has submitted that due to mistake at the hands 
of respondent authority, the petitioner is compelled to get lesser salary and 
grade pay in comparison to his juniors. He is being punished for no fault of 
him. The actual date of birth of petitioner i.e. 15.11.1957, and it was 
available with the respondents in his service record even at the time of 
issuance of final seniority list, in which the mistake was committed. The 
respondents were under an obligation to take appropriate action against 
erring officer who entered wrong entries in the tentative/final seniority list 
prepared by them, but instead of doing so, respondents punished the 
petitioner for no fault of him.   

8.            While disposing the representation of petitioner, respondents 
had taken a contrary stand to their action, as the juniors of the petitioner, 
who were promoted to the post of Head Master on 24.02.2016 in the Grade 
Pay of Rs. 5400, were again promoted to the post of Principal in the Grade 
Pay of Rs. 7600/- vide order dated 29.12.2016, just within 10 months, 
without completing necessary five years of regular service as Head Master. 
When, such facility was allowed to his juniors without completion of five 
years of service, the claim of petitioner was rejected on the ground that he 
has not completed five years of service as Head Master. The petitioner was 
treated discriminated, which is against the principles of natural justice and 
Article 14 of the Constitution of India. The action of the respondent is not 
justified hence, petitioner filed this petition for the reliefs as mentioned 
above.  

9.       Respondents opposed the petition but admitted this fact that the 
actual date of birth of the petitioner is 15.11.1957. It is admitted to 
respondents that while tentative seniority list was issued, his date of birth 
was wrongly entered as 28.05.1955. The respondents have contended that 
tentative seniority list was circulated but the petitioner never submitted any 
representation for correction of his date of birth or other particulars. 
Accordingly, he was not promoted as Head Master in February, 2016 along 
with other persons, as he was assumed to have retired, considering his date 
of birth as 28.05.1955. When his date of birth was corrected, he was given 
promotion on 13.10.2017 on the post of Head Master on temporary basis 
and was confirmed later on. As he did not complete five years of service as 
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Head Master, he cannot claim for promotion as Principal as a matter of 
right. It is also contended by the respondents that other persons who were 
promoted as Head Master on 24.02.2016, were temporarily promoted as 
Principal on 29.12.2016, in case of exigencies and scarcity of the persons, as 
huge posts were lying vacant. The representation of petitioner was 
considered in compliance of the order of the Hon’ble High Court as per the 
rules. The petition deserves to be dismissed.  

10.  The petitioner submitted R.A., reiterating the facts of his petition and 
has contended that if his juniors were given the benefit temporarily, he was 
to be treated equally and like them, he should have been given this benefit 
on the same basis. The discrimination made by the respondents is not 
justified, which violated the principles of natural justice as well as the settled 
law that a senior cannot be forced to get lesser salary than his junior. 

11.  We have heard both the sides and perused the record.  

12. It is admitted to the petitioner & respondents that the actual date of 
birth of the petitioner in the service record is 15.11.1957. It was never 
disputed that the petitioner was senior to Sri Ghanshyam Prasad Pant. As 
per the appointment (Annexure: 3), their posting was made  and name of 
the petitioner figured at sl. No. 69, whereas name of Sri Ghanshyam Prasad 
Pant figured at sl. No. 76. In the seniority list (Annexure: 4), his date of birth 
was wrongly shown as 28.05.1955, which was not correct. The promotion 
list dated 24.02.2016 (Annexure: 5) also reflects that name of the petitioner 
was not there whereas, the name Sri Ghanshyam Prasad Pant was 
mentioned at sl. No. 189. The petitioner has contended that his name was 
not considered for promotion on 24.02.2016, assuming that he has already 
retired in the year 2015, on the basis of wrong entry of his date of birth, 
whereas, he was within the service, as his date of birth was 15.11.1957. 
When this fact was brought into the notice of the respondents, the 
correction about his date of birth was accordingly made and he was given 
promotion as Head Master, not from the date of his junior but with a later 
date, and that too, on temporary basis.  

13. We find that when the mistake of the department was brought into the 
notice of the respondents, promotion of the petitioner was made as Head 
Master on 13.10.2017. It must have been given effect from the date when 
his juniors were promoted i.e. the date of 24.02.2016. By not giving similar 
benefit to the petitioner, a discriminatory attitude was adopted which is 
illegal and violative to the Article 14 of the Constitution of India. 
Furthermore, the petitioner, who got promotion as Head Master on 
13.10.2017, was also entitled to be promoted w.e.f. 24.02.2016 like his 
juniors. He made his representation for his promotion as Principal, like his 
juniors, but he was not allowed the similar benefits even after filing of the 
writ petition before Hon’ble High Court and the direction of the Hon’ble High 
Court as an interim order dated 07.02.2018. The representation filed by the 
petitioner was decided and dismissed vide order dated 07.06.2018 on the 
analogy that he has not completed five years of service as Head Master 
whereas, other persons including his junior, Sri Ghanshyam Prasad Pant, 
were granted this promotion, although temporarily, as Principal  on 
29.12.2016 just after 10 months of their tenure as Head Master. The writ 
petition of the petitioner was finally disposed of by the Hon’ble High Court 
vide order dated 10.08.2018 with the direction to consider the case of the 
petitioner for grant of grade pay of Rs. 7600 from the date his juniors were 
granted. The petitioner again filed his representation with the department, 
but the same was also dismissed on the above analogy vide order dated 
26.11.2018 (Annexure: 1). 
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14. The petitioner has contended that the stand of the respondents  had 
been contrary, because of the reasons that while they allowed the benefit 
of the Grade Pay of Rs. 7600 of the post of Principal even to his juniors, 
without completion of necessary five years service as Head Master, but on 
the other hand, claim of the petitioner was dismissed on the analogy that 
he has not completed 10 years of service as Head Master, rather it was also 
mentioned that he was temporarily promoted as Head Master.  

15. This court finds that when petitioner was entitled to be considered for 
promotion with his juniors on 24.02.2016 as Head Master, he was wrongly 
left out from the promotional exercise, taking into account of his wrong date 
of birth in seniority list and assuming him as retired from service. This date 
of birth was considered, on the basis that it was mentioned in the seniority 
list, while in the service record, his date of birth was mentioned as 
15.11.1957. In the seniority list not only his date of birth was wrongly 
mentioned, but his place of posting was also wrongly written. That seniority 
list was not physically circulated, rather it was placed on net for circulation. 
Petitioner was posted in a very remote area, having no internet facility, 
accordingly, he could not point out the mistake recorded in his record in time 
but he cannot be penalized for the same because duty to maintain correct 
records lies with the department and not to the petitioner. 

16.  We hold that when the service record of the petitioner was available 
with the department in which his actual date of birth was mentioned, the 
department was under obligation to consider that date of birth before 
taking promotional exercise. Furthermore, petitioner was well within 
service at that time although he was posted in a very remote area. The 
department cannot ignore and assume him retired simply on the ground 
that some employee of the department has wrongly written his date of birth 
in the seniority list. Petitioner was having no role in maintaining such 
seniority list. The mistake was committed by the officers of the respondent 
department and for the fault of the employees maintaining the record, 
petitioner cannot be penalized rather the authorities were under obligation 
to take appropriate disciplinary action against the erring officers, in 
accordance with law. But instead of doing so, respondents have punished 
the petitioner for no fault of him. When his correct date of birth i.e. 
15.11.1957 was available in his service record with the department, there 
was no occasion to leave the petitioner from the promotional exercise taken 
on 24.02.2016 and later on 29.12.2016.  

17. Admittedly, Sri Ghanshyam Prasad Pant was junior to the petitioner, 
when he was allowed promotion on 24.02.2016 as Head Master on regular 
basis, the petitioner who pointed out the mistakes of the department, was 
very much entitled for his regular promotion as Head Master w.e.f. 
24.02.2016 and, like Sri Ghanshyam Prasad Pant, admittedly his junior, he 
was also entitled for further promotion, although temporarily, as Principal 
in the Grade Pay of Rs. 7600 w.e.f. 29.12.2016. The respondents cannot 
discriminate between two employees and cannot put  a senior person on a 
lesser pay scale even in the case of temporary promotion, because it violates 
Article 14 of the Constitution and it is very much discriminatory  and against 
the principles of natural justice. While deciding of the representation of the 
petitioner through impugned order dated 07.06.2018, respondents denied 
the similar facility to the petitioner on the ground that he did not complete 
five years on the post of Head Master, whereas, other persons including his 
junior Sri Ghanshyam Prasad Pant were promoted to the post of Principal 
on 29.12.2016 with grade pay of Rs. 7600, just within a period of 10 months 
from their promotion as Head Master on 24.02.2016. If the junior person 
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can be granted promotion by completing only 10 months as Head Master, 
then his senior, petitioner cannot be denied this facility on the ground that 
he has not completed five years of service as Head Master. The different 
yardsticks cannot be applied between the similarly situated persons. The 
petitioner was senior to Sri Sri Ghanshyam Prasad Pant and it is a settled 
principle that a senior person cannot  get lesser salary to their juniors 
whereas, in the instant case, petitioner is compelled to receive lesser salary 
to his junior  inspite of the fact that mistake committed by the department 
was brought to their notice, which was ratified  by them, but the petitioner 
was illegally denied the benefit of his promotion with the date when his 
juniors was granted and also the benefit of the grade pay of Rs. 7600 
without any sufficient  and reasonable reasons. The order dated 07.06.2018 
and 10.08.2018 were also challenged by the petitioner before the Hon’ble 
High Court in writ petition (S/B) No. 141 of 2019 from where, his  writ 
petition was disposed of  vide order dated 23.04.2019 on the ground of 
alternative remedy  before this Tribunal. Thereafter, the petitioner 
approached this Tribunal for redressal of his grievances.  

18. We hold that the respondents have illegally denied the benefits of 
promotion and grade pay of Rs. 7600/- to the petitioner and his claim 
petition deserves to be allowed, with cost of litigation and this cost needs to 
be allowed in view of the fact that even after successive order of the Hon’ble 
High Court, to grant the similar benefit like his juniors, the benefit was 
denied to the petitioner, and he was again forced to approached the Court. 
In such circumstances, we are of the view that cost of litigation should also 
be awarded in favour of the petitioner.  

19.   The respondents have also argued that the petitioner has retired from 
service, we  hold that it makes no difference about  the matured right of the 
petitioner to get proper and equal pay like his juniors with effect from the 
date it was allowed to his juniors.  

ORDER 
The claim petition is allowed with cost of litigation along with a 

special cost of Rs. 5000/- (Rupees Five Thousand). Such amount may be 
recovered from the erring officers, who entered wrong date of birth of the 
petitioner in the record.  

The impugned orders dated 07.06.2018 and 26.11.2018, passed by 
the respondent No. 2 are hereby set aside and respondents are directed to 
grant notional promotion to the petitioner on the post of Head Master w.e.f. 
24.02.2016 instead of 13.10.2017 like his juniors and to grant similar benefit 
of promotion/grade pay of Rs. 7600/- to the petitioner w.e.f. 29.12.2016, as 
has been given to his juniors vide order dated 29.12.2016, within a period 
of four months from the date of this order.” 

7.   The judgment dated 08.01.2021 rendered by the Hon’ble High Court of 

Uttarakhand, in Writ Petition (S/B) No. 09 of 2021, State of Uttarakhand & 

others vs. Mohan Chandra Joshi, is all the more important and is, therefore, 

reproduced herein below for ready reference: 

“The State of Uttarakhand has challenged the legality of the order dated 

18.03.2020, passed by the Uttarakhand Public Services Tribunal (‘the 

learned Tribunal’ for short), whereby the learned Tribunal had allowed the 

claim petition filed by the petitioner, Mr. Mohan Chandra Joshi, and had 
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directed the State to grant notional promotion to him on the post of 

Headmaster w.e.f. 24.02.2016, instead of 13.10.2017; the learned Tribunal 

had also directed the State to grant similar benefits of promotion/pay scale 

of Rs.7600/- to the petitioner w.e.f. 29.12.016. The said notional promotion 

and the benefit of payscale were to be granted within a period of four 

months from the date of the said order. 

2.     For the sake of convenience, the parties shall be referred to as arrayed 

in the claim petition filed by Mr. Mohan Chandra Joshi.  

3.      The brief facts of the case are that, on 11.11.1980, Mr. Joshi was 

appointed as C.T. Grade Teacher. In 1982, he was upgraded as L.T. Grade 

by the Director, Secondary Education. On 19.09.2007, he was promoted as 

Lecturer (Economics); he was posted at the Government Inter College, 

Dhaina, District Bageshwar.  

4.     According to the petitioner, a final seniority list was duly published. 

According to the seniority list, while the petitioner’s name figured at Sl. 

No.3635, the name of his junior, Mr. Ghanshyam Prasad Pant figured at Sl. 

No.3691. Moreover, according to the petitioner, a wrong date of birth was 

recorded in his service records. His date of birth was incorrectly shown as 

28.05.1955, whereas his actual date of birth was 15.11.1957. Once this 

mistake was pointed out by the petitioner to the department, the 

department agreed in conceded that a wrong date of birth had been 

recorded in the service records of the petitioner. Consequently, his date of 

birth was corrected as 15.11.1957. Furthermore, according to the 

petitioner, on 24.02.2016, Mr. Ghanshyam Prasad Pant, who was junior to 

the petitioner, was promoted as a Headmaster. Inadvertently, taking the 

date of birth of the petitioner as 28.05.1955 and under the impression that 

by 24.02.2016, the petitioner would have retired, he was denied the 

promotion to the post of Headmaster. It is only when his date of birth was 

corrected, that the petitioner was promoted on the post of Headmaster on 

13.10.2017.  

5.   Since the petitioner was aggrieved by the denial of promotion and by 

the denial of the rightful pay-scale, he filed a writ petition, namely Writ 

Petition (S/B) No.141 of 2019, before this Court. However, by order dated 

23.04.2019, this Court directed the petitioner to approach the learned 

Tribunal. Consequently, the petitioner filed a claim petition before the 

learned Tribunal. As mentioned hereinabove, by the impugned order dated 

18.03.2020, the learned Tribunal granted the relief to the petitioner. Hence, 

this petition before this Court.  

6. Mr. Anil K. Bisht, the learned Additional Chief Standing Counsel 

appearing for the State, has vehemently pleaded that the petitioner was 

denied his promotion to the post of Headmaster on 24.02.2016, as his date 

of birth was shown as 28.05.1955. Moreover, the petitioner did not raise 

any grievance immediately after the juniors were promoted. It is only 

subsequently that he raised these pleas. Therefore, the learned counsel 

submits that the order passed by the learned Tribunal is legally 

unsustainable. Hence, the said order deserves to be set-aside by this Court. 

7.    Heard Mr. Anil K. Bisht, the learned Additional Chief Standing Counsel 

for the State and perused the impugned order.  
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8.    Admittedly, it is the State that had conceded that the date of birth of 

the petitioner was wrongly recorded as 28.05.1955, whereas his actual date 

of birth was 15.11.1957. Once the mistake was discovered by the State, the 

State was legally bound to give the benefit to the petitioner rather than 

denying the benefit to him. Even if, the juniors were promoted on 

24.02.2016, the State, as a model employer, should have restored the 

petitioner to his original position i.e. by granting notional promotion to the 

petitioner on the post of Headmaster and by granting the rightful pay-scale 

to the petitioner. However, the State failed to carry out its duty towards its 

employee. Therefore, the State has acted in the most unfair and 

unreasonable manner. Merely because the petitioner has not raised his 

voice immediately after the promotion was given to Shri Ghanshyam 

Prasad Pant, is no reason to deny him the benefits which accrue to him in 

accordance with law. It is these aspects which have been noticed by the 

learned Tribunal. Therefore, this Court does not find any illegality or 

perversity in the impugned order.  

9.   For the reasons stated aforesaid, this Court does not find any merit in 

this petition; the same is, hereby, dismissed.  

10. Pending application, if any, stands rejected.” 

8.    It will also be apposite to reproduce the order dated 09.08.2021 passed 

by Hon’ble Apex Court in SLP (C) No. 11896 of 2021, The State of Uttarakhand 

& Ors vs. Mohan Chandra Joshi, as below: 

“Upon hearing the counsel the Court made the following 
                ORDER 

Heard learned Counsel for the petitioners. 
The special leave petition is dismissed. 
Pending application(s), if any, also stand disposed of.” 
 

9.             In reply, learned A.P.O., although fairly conceded that the controversy 

in hand is squarely covered by the decision rendered in Mohan Chandra Joshi’s 

decision (supra), but submitted, at the same time that the claim petition is 

hopelessly barred by limitation. It is apparent on the basis of the facts of the 

claim petition and objections taken in Counter Affidavit that the claim petition 

in respect of reliefs claimed by the petitioner is barred by limitation in view of 

Section 5(b)(i) of the U.P. Public Services (Tribunal) Act, 1976. 

10.     Original Section 5(1)(b), as it stood substituted by U.P. Act No. 13 of 

1985 (w.e.f. 28.01.1985), was as follows: 

“5(1)(b): The provisions of the Limitation Act, 1963, shall apply to all 

references under Section 4, as if a reference were a suit or application filed 

in the Civil Court: 
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Provided that where any court subordinate to the High Court has before 

the appointed date passed a decree in respect of any mater mentioned in 

Section 4, or passed an order dismissing a suit or appeal for non-

prosecution and that decree or order has not become final, any public 

servant or his employer aggrieved by the decision of such court may make 

a reference to the Tribunal within 60 days from the appointed date, and 

the Tribunal may affirm, modify or set aside such decree (but may not 

remand the case to any such court), and such decision of the Tribunal shall 

be final.” 

11.    Amended provision [Section 5 of the U.P. Public Services (Tribunal) Act, 

1976] reads as below: 

“5. Powers and procedure of the Tribunal- 

(1)(a)……………….. 

“(b)  The provisions of the Limitation Act, 1963 (Act 36 of 
1963) shall mutatis mutandis apply to the reference under 
Section 4 as if a reference were a suit filed in civil court so, 
however, that-  

(i)        Notwithstanding the period of limitation prescribed in the 
Schedule to the said Act, the period of limitation for such reference 
shall be one year;  

(ii)        In computing the period of limitation the period beginning 
with the date on which the public servant makes a representation 
or prefers an appeal, revision or any other petition (not being a 
memorial to the Governor), in accordance with the rules or orders 
regulating his conditions of service, and ending with the date on 
which such public servant has knowledge of the final order passed 
on such representation, appeal, revision or petition, as the case 
may be, shall be excluded:  

            Provided that any reference for which the period of 
limitation prescribed by the Limitation Act, 1963 is more than one 
year, a reference under Section 4 may be made within the period 
prescribed by that Act, or within one year next after the 
commencement of the Uttar Pradesh Public Services (Tribunals) 
(Amendment) Act, 1985 whichever period expires earlier:  

.......................................................................................................”                                                 

                                                                                [Emphasis supplied] 

12.   Earlier, the words ‘suit or application’ were existing before the 

amendment. After the amendment, the word ‘application’ was omitted. The 

period of limitation of one year was introduced. Further, the mode of 

computation of period of limitation was also prescribed. 

13.   The intention of the legislature by substituting Section 5(1)(b) is clear. 

Earlier, the provisions of the Limitation Act, 1963, were applicable to all 

references under Section 4, as if the reference were a ‘suit’ or ‘application’ filed 



11 
 

in the Civil Court. After amendment, the provisions of the Limitation Act, 1963, 

are applicable to reference under Section 4, as if a reference were a ‘suit’ filed 

in Civil Court. The word ‘application’ was omitted. The period of limitation for 

reference has been prescribed as one year. How the period of limitation shall 

be computed, has been prescribed in Section 5(1)(b)(ii) of the Act.  

14.    It may be noted here that such amendment in the U.P. Public Services 

(Tribunal) Act, 1976, was introduced in the year 1985, the year in which the 

Administrative Tribunals Act, 1985, was enacted by the central legislature. 

Although the word ‘application’ has been used in Section 21 of the 

Administrative Tribunals Act, 1985, still, the limitation for admitting such 

application is one year from the date on which final order has been made. As 

per sub section (3) of Section 21 of the Administrative Tribunals Act, 1985, an 

application may be admitted after the period of one year, if the applicant 

satisfies the Tribunal that he had sufficient cause for not making the application 

within such period.  

15.    The delay in filing application before the Tribunal (created under the 

Administrative Tribunals Act, 1985) can, therefore, be condoned under Section 

5 of the Limitation Act, 1963, which is not the case in respect of a reference (a 

suit) filed before the Tribunal created under the U.P. Public Services (Tribunal) 

Act, 1976. 

16.   The claim petition is, therefore, clearly barred by limitation, but the fact 

remains that the controversy in hand has been settled in Mohan Chandra 

Joshi’s case (Supra). The limitation is for the Tribunal and not for the 

Government. The Tribunal cannot shut its eyes to what has already been 

decided by Hon’ble High Court, SLP filed against which was dismissed by 

Hon’ble Supreme Court. It will, therefore, be in the fitness of the things, if 

Respondent no. 1 is requested to consider petitioner’s case in the light of the 

decision rendered in Mohan Chandra Joshi’s case (supra). 

17.     Order accordingly.  
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18.     Claim Petition is disposed of by making a request to Respondent no. 1 

to consider petitioner’s case in the light of the decision rendered in Mohan 

Chandra Joshi’s case (supra), in accordance with law, at an earliest possible and 

without unreasonable delay. No order as to costs.  

 

  (RAJEEV GUPTA)                                                    (JUSTICE U.C.DHYANI) 

 VICE CHAIRMAN (A)                                                         CHAIRMAN   
 

  

DATE: APRIL 01, 2022 

DEHRADUN 
KNP 

 

 


