
                         

BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL 

     AT DEHRADUN 

 

Present: Hon’ble Mr. Ram Singh 

          ------Vice  Chairman(J)  

 

  Hon’ble Mr. Rajeev Gupta 
 

       -------Vice Chairman (A) 

 

           CLAIM PETITION NO. 40/DB/2017 

 

Ajay Pal Singh, Assistant Engineer, Uttarakhand Jal Sansthan, Maintenance 

Division- Dehradun, District Dehradun (Uttarakhand).  

                         ..……Petitioner 

 

WITH 

                            CLAIM PETITION NO. 41/DB/2017 

 

 R.K.Verma, Officiating Executive Engineer, Uttarakhand Jal Sansthan, Champawat 

Division- Champawat, District Champawat (Uttarakhand). 

..……Petitioner 

       vs. 
 

State of Uttarakhand through Principal Secretary (Peyjal), Government of 

Uttarakhand, Secretariat, Dehradun and   89 others.  

                                                                                    

                          …….Respondents 

Present: Si L.K.Verma, Advocate  for the petitioner. 

     Sri V.P.Devrani, A.P.O.   for the Respondent No. 1. 

              Sri Deepak Singh, Advocate.   for the Respondent No. 2.       

        

WITH 

                        CLAIM PETITION NO. 21/NB/DB/2018 

 

Ramaa Shankar, s/o Late Mewa Lal aged about 55 years, posted in Uttarakhand Jal 

Sansthan as Assistant Engineer at Central Store Haldwani, District- Nainital 

(Uttarakhand). 

        ..……Petitioner                          
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  vs. 

 

State of Uttarakhand through Principal Secretary (Peyjal), Government of 

Uttarakhand, Secretariat, Dehradun and  87 others.  

                                                                                    

                       …….Respondents. 

 

Present: Si L.K.Verma, Advocate  for the petitioner. 

     Sri V.P.Devrani, A.P.O.   for the Respondent No. 1. 

              Sri Vinod Tiwari and  Sri Deepak Singh, Advocates  for Respondents  No. 2. 
  

                               

   JUDGMENT  

                        DATED:  JANUARY 13, 2021 

 

PER: RAJEEV GUPTA, VICE CHAIRMAN (A) 

  The issues involved in Claim Petition No. 40/DB/2017, 

41/DB/2017 and 21/NB/DB/2018 are the same. Hence, all the claim 

petitions are being decided together by a common judgment.  Claim 

Petition No.  40/DB/2017 shall be the leading case.  

2.        The orders of this Tribunal in these claim petitions were challenged 

in the Hon’ble High Court of Uttarakhand, vide Writ Petition  (S/B) No. 296, 

317  of 2018 and 72 (S/B) of 2020. Hon’ble High Court vide order dated 

12.06.2020 set aside the orders passed by this Tribunal, leaving it open to 

the claim petitioners to agitate their claims before this Tribunal, including 

their claim that they are entitled to have the benefit of inclusion of the 

period of continuous officiation reckoned in determining the seniority. The 

subject matter of these Writ Petitions was partially covered by the order 

dated 12.06.2020, passed by Hon’ble High Court in writ petition  (S/B) No. 

264 and 344 of 2019, which were filed against the judgment and orders 

dated 18.03.2019 passed by this Tribunal in Claim Petition No. 
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42/DB/2018, K.C. Painuly vs. State of Uttarakhand & others vide which this 

Tribunal was directed to re-examine the applicability  of the U.P. Palika and 

Jal Sansthan Water Works Engineering (Centralised) Service Rules, 1996, 

Uttarakhand Jal Sansthan Engineers Service Rules, 2011 and the 

Uttarakhand Government Servant Seniority Rules, 2002 and decide the 

inter-se seniority of the petitioner and private respondents. 

3.           In compliance of the orders of Hon’ble High Court in writ petition 

No. 264 and 344 (S/B) of 2019, the claim petition No. 42/DB/2018 has 

been decided by this Tribunal vide order dated 28.07.2020, with the 

following conclusions: 

“53. The Tribunal, therefore, on the basis of above discussion, comes to the following 

conclusions: 

(i) It is the 1996 Rules which will apply to present claim petition, and not 2011 
Rules.   

(ii)  The 1996 Rules, speaking through Rule 26, are self contained Rules in 
respect of determination of seniority inter se between the parties. 

(iii) The Tribunal need not look into 1991 Rules or 2002 Rules for determination 
of seniority inter se between the parties.  

(iv) Contention of the private respondents and Respondent No.3 is being 
accepted that, had 1991 Rules been applicable to 1996 Rules, the same 
should have found mention in the later Rules, in the same manner in which 
2011 Rules refer to 2002 Rules. Further, that the Government Rules had not 
been adopted by Respondent No.1 (Dharampal Singh decision). The Tribunal 
also accepts the contention of Respondent No.3 and private respondents 
that the Tribunal need not take recourse  to Rule 46 of the 1996 Rules for 
determination of inter-se seniority, as the same is explicit  in Rule 26 of the 
1996 Rules.  

(v)  While Rule 26 of the 1996 Rules, no doubt governs seniority, it does not 
specifically  deal with ‘catch-up rule’.  

(vi) Since this Tribunal finds that there is no applicability of 2002 Rules, 
therefore, it does not feel it necessary to delve  into the applicability of 
either Rule 6 or Rule 7 or Rule 8 of the 2002 Rules  to the instant case. 

(vii)  There appears no need to give finding on contentious  issue  of ‘single 
feeding cadre’ and ‘multiple feeding cadre’. 

(viii) This fact is under no dispute that the petitioner and private respondents, 
both joined services as Junior Engineers (by direct recruitment). Petitioner  
was senior to the private respondents in the seniority list of Junior 
Engineers. By virtue of Government policy of accelerated promotion, the 
private respondents were granted accelerated promotion as Assistant 
Engineers, before the petitioner could become Assistant Engineer. It is 
reported that during  the pendency of claim petition, private respondents 
were also promoted  as Executive Engineer. The same was, however, subject 
to outcome of present claim petition.  
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(ix)  The private respondents became senior to the petitioner in their 
substantive appointment as Assistant Engineer. The seniority list dated 
06.07.2017 is in the teeth of present claim petition.   

(x)  Constitution of India is the highest law of the land. The decisions given by 
Hon’ble Apex Court are binding on all Courts and Tribunals throughout the 
territory of India by virtue of Article 141 of the Constitution. Constitutional 
amendment to Article 16 (4-A) came into force w.e.f. 17.06.1995. It was 
given retrospective effect, although it received assent of Hon’ble President 
on 04.01.2002. The earlier amendment to the Constitution in Article 16 is 
known as Constitution (Seventy seventh Amendment), 1995. Later 
amendment is known as Constitution (Eighty fifth Amendment), 2001, which 
is in respect of Article 16 (4-A) empowering the State for making provision 
for reservation in matters of promotion with consequential seniority in 
favour of Scheduled Castes/ Scheduled Tribes.  1995 amendment was in 
respect of “in matters of promotion to any class”. By virtue of 2001 
amendment,  the words “in matter of promotion  to any class”  were 
substituted by the words “in matters of promotion, with consequential 
seniority, to any class”.  

(xi)  In the 1996 Rules, no amendment was carried out, in respect of 
consequential seniority, after 2001 amendment to the Constitution. In other 
words, reservation in matters of promotion with consequential seniority was 
never introduced.  

(xii) We, therefore, take it as there is no provision for reservation in matters of 
promotion with consequential seniority to SCs/STs in the 1996 Rules, which 
is self contained subordinate legislation on the issue in hand. 

(xiii) Hon’ble Apex Court, in a catena of decisions, reference of which has been 
given in forgoing paragraphs of this judgment, has held that the concept of 
‘catch-up rule’ and ‘consequential seniority’ is judicially  evolved concept to 
control the extent of reservation.  The decisions of Hon’ble Apex Court are 
applicable to the statutory body like Jal Sansthan as well.  The same is 
reflected in the decision of U.P. Power Corporation Ltd. vs. Rajesh Kumar 
(supra). 

(xiv) In the absence of any specific provision  or policy decision taken by the State 
Government for consequential seniority for reserved category accelerated 
promotees, there is no question of automatic application of Article 16 (4-A) of the  

Constitution. 

(xv) For avoidance  of doubt, it is made clear that the petitioner  started his 
service journey with private respondents as Junior Engineer. Post of Junior 
Engineer is filled up directly through Public Service Commission.  Since 
appointment to the post of Junior Engineer is by direct recruitment,  
therefore, it cannot be assumed that petitioner is a promotee and private 
respondents are direct recruits. Substantive appointment of the private 
respondents on the post of Assistant Engineer is earlier to the petitioner, 
because the private respondents were given accelerated promotion while 
getting promotion  as Assistant Engineer. This Tribunal is not aware, 
whether their promotion was as per reservation roster point or not. 
Anyway, this dispute is not before us. 

(xvi) This Tribunal has examined the issues as per the directions of Hon’ble High 
Court, and also on Constitutional issues.  

(xvii)  Private respondents, as also Uttarakhand Jal Sansthan, in their written 
submissions framed two issues:  (1) the instant case will be governed by U.P. 
Palika and Jal Sansthan Water Works Engineering (Centralized) Service 
Rules, 1996, to which this Tribunal agrees. (2) The 1996 Rules do not deal 
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with ‘catch-up rule, to which also this Tribunal agrees.  The second part of 
issue no. 2 and the written submissions  of private respondents, as also of 
Uttarakhand Jal Sansthan is, whether in view of  Rule 46 of 1996 Rules,  
which deals with matters for which no provision has been made in the 1996 
Rules, can 2002 Rules be made applicable?  

(xviii)  The Tribunal is in agreement with the written submission of private 
respondents and Uttarakhand Jal Sansthan that while framing the 1996 
Rules, the issue of promotion and seniority has been covered and, therefore, 
reliance cannot be placed upon 2002 Rules through Rule 46 of the 1996 
Rules read with the decision of Hon’ble Apex Court in Civil Appeal No. 
9247/2019 Dharmandra Prasad vs. Sunil Kumar and others.  

(xix) The decision of Akhil Bhartiya Shoshit Karmchari Sangh, through its General 
Secretary vs. Union of India and others, 1980(3)SLR 645, is on different 
context than the present one. The decision of ABSK Sangh was on ‘Carry 
Forward Rule’ and on reservation to SCs/STs in promotions. Here, 
reservation in promotion to SCs/ STs is not under challenge. It is in respect 
of absence of ‘consequential seniority’  to SCs/STs and regaining the 
seniority in the cadre by general category employees. Hon’ble Apex Court 
has pronounced judgments, in no uncertain terms, on the concept of ‘catch-
up rule’ and ‘consequential seniority’ subsequently.  

(xx) The true legislative intent under Article 16 (4-A) of the Constitution is to 
enable the State to make provision or frame Rules giving ‘consequential 
seniority’ for the ‘accelerated promotion’ gained, based on the Rules of 
Reservation.  No such provision has been made in the 1996 Rules. 
Determination of seniority must be based on some principles which are just 
and  fair. In the decision of  Maneka Gandhi (1978), Hon’ble Supreme Court 
had, in the absence of any Rules in the Passport Act, propounded a principle  
that the procedure must be just, fair and reasonable.  

(xxi) ‘Accelerated promotion’ based on the Rules of reservation, is legal. The 
1996 Rules, evidently do not provide for the ‘consequential seniority’ for 
reserved category promotees at any point of time.  The ‘consequential 
seniority’ for such reserved category promotees can be fixed only after 
there is express provision for such reserved category promotees in the State 
Rules. In the absence of any specific provision or policy decision taken for 
consequential seniority for reserved category accelerated promotees, there 
is no question of automatic application of Article 16(4-A) of the Constitution. 
‘catch-up rule’ is a judicially evolved concept to control the extent of 
reservation. 

(xxii) The 1996 Rules do not protect the ‘consequential seniority’ to the Junior 
Engineers who were promoted following the Rule. The claim petitioner 
belonging to the general category is not questioning the ‘accelerated 
promotion’ granted to the private respondents by following the Rule of 
reservation, but is only seeking application of the ‘catch-up rule’ in the 
fixation of seniority in the category of Assistant Engineers. 

(xxiii) It may be noted here that protection of ‘consequential seniority conferred 
on the Engineers in Tamilnadu, following Rule of reservation during the year 
1994, was held to be unconstitutional, which was affirmed by the Hon’ble 
Supreme Court. The situation is different after Constitutional amendment. 

(xxiv) After 85th Amendment, the State is duty bound to collect data, so as to 
assess the adequacy  of representation of the SC/ST candidates in the 
service and based on the same, the State may frame a policy for 
‘consequential seniority’. 
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(xxv) No material is placed on record to show that the State has ever 
undertaken such exercise of collecting data of adequacy of representation of 
the SC/ST candidates. 

(xxvi) In the absence of any Rule conferring ‘consequential seniority’ in 
promotional  post, ‘catch-up rule’ would be applicable.  

(xxvii) It does not lie in the mouth of official respondents to say that the 
petitioner would not be entitled to the benefit of ‘catch-up principle’ only 
because the said principle does not find place in 1996 Rules. One should not 
lose  sight of the fact that the ‘catch-up rule’ is judicially evolved principle. 
Constitutional amendment was made in the year 1995. Present Rules, 
governing the field, were framed in 1996. Thereafter, another Constitutional 
amendment was made in the year 2001, with retrospective effect. Had the 
intention of rule makers been to provide ‘consequential seniority’ to 
SCs/STs, they could have amended the Rules after collecting quantifiable 
data as per direction of the Hon’ble Supreme Court. But no material has 
been placed before this Tribunal to show that the same was done. The 
petitioner and private respondents both were initially appointed as Junior 
Engineers, through direct recruitment. Even if, there is no mention of ‘catch-
up rule’ in the Service Rules, since it is a judicially evolved principle, 
therefore, the denial of the same to its beneficiaries would amount to denial 
of protection of the Constitutional mandate (to them).  

(xxviii) The provisions of  Tamilnadu Highways Engineering Service Rules and 
U.P. Palika and Jal Sansthan Water Works Engineering (Centralized) Service 
Rules, 1996 may not be identical. It may not always be possible. The Courts 
and Tribunals are interpreters of the Constitution and the law. The 
philosophy of the law and the context in which certain Rules have been 
framed, are important. Tribunal is not a mere mason. No two cases are 
always alike. It is the ratio of the decision of Hon’ble Apex Court which 
matters, and not always the facts. Possible arguments by someone that 
Tamilnadu Rules and the 1996 Rules might be different, is, therefore, of no 

consequence.  

(xxix) When there will be ‘consequential seniority’, ‘catch-up principle’ will 
vanish. When there will be no ‘consequential seniority’, ‘catch-up principle’ 
would  automatically revive. It is inbuilt, in such a situation. For 
‘consequential seniority’, there has to be specific or express provision, but 
for ‘catch-up’, no specific provision is required. Regard being had to the fact 
that petitioner and private respondents’ initial appointment was Junior 
Engineer, through Public Service Commission, as direct recruits, together, 
private respondents got ‘accelerated promotion’ through reservation Rule, 
petitioner has now been promoted as Assistant Engineer, there is no Rule 
for ‘consequential seniority’, therefore, petitioner would automatically 

catch-up with private respondents. 

54. As a consequence thereof, the claim petition must succeed, riding on the 
Constitutional provisions. 

55. In the absence of any provision for ‘consequential seniority’ in the U.P. 
Palika and Jal Sansthan Water Works Engineering (Centralized) Service Rules, 
1996, the ‘catch-up rule’ will be applicable, which is a judicially evolved concept 
to control the extent of reservation, and the roster point reserved category 
promotees cannot count their seniority in the promoted category from the date 
of their promotion and the senior general candidates, if  later reach the 
promotional level, general candidates will regain their seniority. Article 16(4-A) 
of the Constitution of India does not  automatically give ‘consequential 
seniority’ in addition to ‘accelerated promotion’ to the roster point promotees. 
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56. The claim petition is allowed. Seniority list dated 06.07.2017 (Annexure: A-1) 
is hereby set aside. Respondents No. 1 to 3 are directed to revise the seniority 
of the parties (petitioner and private respondents) by  placing the name of the  
petitioner above the names of  private respondents no. 4 to 7 in the impugned 
seniority list, applying the ‘catch-up rule’,  in the U.P. Palika and Jal Sansthan 
Water Works Engineering (Centralized) Service Rules, 1996, as interpreted by 
Hon’ble Supreme Court in S.Panneerselvam and others vs. State of Tamilnadu 
and others,(2015)10 SCC 292, as discussed above, within four months from 
today. No order as to costs.” 

4.      We have heard learned Counsel for both the sides in all the three 

claim petitions and they agree that the issue of applying the ‘catch-up rule 

in respect of the petitioners regaining their seniority over private 

respondents who were promoted earlier at Roster points under 

reservation quota is identical to the issue in the Claim Petition No. 

42/DB/2018. This claim petition has been decided on 28.07.2020 and the 

conclusions of this Tribunal have been recorded in para 3 above. 

Therefore, this issue of these claim petitions  is covered by the judgment 

and order dated 28.07.2020 of this Tribunal in Claim Petition No. 

42/DB/2018.   

5.       The Other issue in these claim petitions is regarding the inclusion of 

the period of continuous service rendered as Incharge Assistant Engineer  in 

determination of the seniority.  It is relevant to reproduce the earlier 

observations in this regard as made by this Tribunal in its earlier judgment 

dated 29.06.2018 passed  in claim petition no. 40/DB/2017, which are as 

follows:- 

“8.3.................The Office Order dated 01.10.2007 is reproduced below for 

convenience:- 

^^dk;kZy; v/kh{k.k vfHk;Urk] mRrjk[k.M ty laLFkku 

95& jktiqj jksM] nsgjknwu&248001 

E.Mail:-seurban_ujs@rediffmail.com 

i=kad 1695@v/kh-vfHk- u-@dk;kZy; vkns’k@       @2007&08 fnukad 1&10&07 

dk;kZy; vkns’k 

    fnukad 01-10-07 dks vf/k’kklh vfHk;Urk] nf{k.k] mRRkjk[k.M ty laLFkku] 

nsgjknwu ds lkFk nf{k.k ‘kk[kk ds vUrxZr /keZiqj tksu dh is;ty O;oLFkk ds 

lqn`<+hdj.k gsrq gq;s xgu fopkj&foe’kZ ds fu”d”kZ esa /keZiqj tksu gsrq lgk;d vfHk;Urk 

dh rSukrh  dks vifjgk;Z ,oa vko’;d le>k x;k gSA 
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        vr% /keZiqj tksu ds vUrxZr iw.kZdkfyd lgk;d vfHk;Urk dh rSukrh gksus 

rd dk;Zfgr ,oa is;ty vkiwfrZ fgr esa Jh ,-ih- flag] dfu”B vfHk;Urk tks ‘kk[kk ds 

vUrxZr dfu”B vfHk;Urkvksa esa lcls ofj”B gSa dks /keZiqj tksu esa izHkkjh] lgk;d 

vfHk;Urk ds :Ik esa dk;Z djus dh Lohd`fr iznku dh tkrh gSA 

           mDr vkns’k rRdky izHkkoh gksaxsA 

        v/kh{k.k vfHk;Urk 

       mRrjk[k.M ty LkaLFkku]   

                                                      nsgjknwuA^^ 

 

8.4         The perusal of office order dated 01.10.2007 reveals that it is basically 

an order to assign the work. The petitioner who is a Junior Engineer has also 

been asked to work as In-charge Assistant Engineer in addition to his work as 

Junior Engineer. The petitioner, in fact, has been asked to discharge the duty as 

In-charge Assistant Engineer while holding the post of Junior Engineer. This is an 

administrative arrangement made by the Superintending Engineer of Dehradun. 

The petitioner has been asked to discharge the duty of higher post by giving the 

designation of “Incharge Assistant Engineer.” The petitioner has called this 

arrangement as “officiating promotion”. By whatever name it is called, it is 

admitted to both the parties that the arrangement vide order dated 01.10.2007 

is not a “substantive appointment.” Admittedly, the substantive appointment of 

the petitioner was made vide order dated 09.04.2013. 

8.5           In the case of Gopal Singh Gusain vs. State of Uttarakhand and 

others, Writ Petition No. 1037 of 2008 (S/S) decided on 31.07.2012, the Hon’ble 

High Court at Nainital quoting  the judgment by the Hon’ble Supreme Court in 

the case of Rudra Kumar Sain and others vs. Union of India and others 2000(8) 

SCC 25 has held that in the light of the said decision  of the Apex Court, the stop 

gap arrangement and ad hoc arrangement is one and the same. The relevant 

part of the Hon’ble Supreme Court in Rudra Kumar Sain (Supra) is as under:- 

“16. The three terms “ad hoc” “stop gap” and “fortuitous” are in 

the frequent use in service jurisprudence..........  

17............. 

18........... 

19.  The meaning to be assigned to these terms while 

interpreting provisions of a Service Rule will depend on the 

provisions of that Rule and the context in and the purpose for 

which the expressions are used. The meaning of any of these 

terms in the context of computation of inter-se seniority of 

officers holding cadre post will depend on the facts and 

circumstances in which the appointment came to be made. For 

that purpose it will be necessary to look into the purpose for 

which the post was created and the nature of the appointment 

of the officer as stated in the appointment order. If the 

appointment order itself indicates that the post is created to 

meet a particular temporary contingency and for a period 

specified in the order, then the appointment to such a post can 
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be aptly described as adhoc or stop-gap. If a post is created to 

meet a situation which has suddenly arisen on account of 

happening of some event of a temporary nature then the 

appointment of such a post can aptly be described as fortuitous 

in nature. If an appointment is made to meet the contingency 

arising on account of delay in completing the process of regular 

recruitment to the post due to any reason and it is not possible 

to leave the post vacant till then, and to meet this contingency 

an appointment is made then it can appropriately be called as a 

stop-gap arrangement and appointment in the post as ad hoc 

appointment. It is not possible to lay down any straight-jacket 

formula nor give an exhaustive list of circumstances and 

situation in which such an appointment (ad hoc, fortuitous or 

stop-gap) can be made. As such, this discussion is not intended to 

enumerate the circumstances or situations in which 

appointments of officers can be said to come within the scope of 

any of these terms. It is only to indicate how the matter should 

be approached while dealing with the question of interse 

seniority of officers in the cadre.” 

 In the case at hand as per the description in paragraphs 8.1 and 8.4 above, the 

nature of “officiating promotion” of the petitioner on 01.10.2007 to work as In-

charge Assistant Engineer in our view is an ad hoc appointment as a stop gap 

arrangement. 

8.6          It needs to be examined whether the arrangement, made vide order 

dated 01.10.2007 (which has been reproduced in paragraph 8.3 of this order) by 

giving the designation of In-Charge Assistant Engineer to the petitioner,  is in 

accordance with the Service Rules or not. It is admitted by the petitioner (para  

4.5 of the claim petition) that before the Service Rules of 2011, the Uttar Pradesh 

Palika and Jal Sansthan Water Works Engineering (Centralized) Service Rules 

1996 (adopted by the State of Uttarakhand in 2002) were applicable for 

recruitment /promotion of Assistant Engineer in Uttarakhand Jal Sansthan till 

02.12.2011 when the Service Rules, 2011 came into force. While according to 

the Service Rules of 1996, the appointing authority of the Assistant Engineer is 

the State Government, the petitioner was given the assignment of In-charge 

Assistant Engineer by the Superintending  Engineer. Thus, the petitioner was 

not given the officiating promotion by the competent authority. Rule 21 of the 

Service Rules, 1996 prescribes conditions regarding  Selection Committee, 

criterion, eligibility, zone of consideration, suitability etc. for promotion  from 

the post of Junior Engineer to the post of  Assistant Engineer. The petitioner 

has not been made In-charge Assistant Engineer in accordance with Rule 21 of 

the Service Rules, 1996. In fact, no provision of Rule 21 was followed when the 

petitioner was made In-charge A.E. Uttarakhand Jal Sansthan  made regular 

promotion from the post of Junior Engineer to the post of  Assistant Engineer 

under the Service Rules, 1996 read with Rule-6 of “mRrjk[k.M yksd lsok vk;ksx ¼d̀R;ksa dk 

ifjlheu½ fofu;e] 2003” in  consultation with the Public Service Commission  and vide 

Office Memorandum dated 11.03.2011, the promotion order was issued by the 

Principal Secretary, Department of Peya Jal, Government of Uttarakhand in 

respect of  26 persons for the selection year 2010-2011. Undisputedly, the 
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petitioner was made In-charge Assistant Engineer without consulting the Public 

Service Commission. We are, therefore, of clear view that the petitioner’s 

“officiating promotion” on the post of Assistant Engineer is dehors the Service 

Rules and it is on “ad hoc” basis by way of “stop gap” arrangement. 

8.7            It is also an accepted canon of service jurisprudence that the 

seniority of a person must be reckoned from the date he becomes a “member of 

the service.” The Rule 2(3) of the Service Rules of 1996 defines “member of 

service” as under:- 

“lsok ds lnL; dk rkRi;Z bl fu;ekoyh ds v/khu dsUnzhf;r lsok ds laoxZ esa 

fdlh in ds izfr vkesfyr ;k fu;qDr O;fDr ls gSA”    

As is clear from the description in paragraph 8.6 above, the petitioner was not 

made In-charge Assistant Engineer on 01.10.2007 in accordance with the Service 

Rules. The “officiating promotion” of the petitioner was on “ad hoc” basis by way 

of “stop gap” arrangement. The petitioner became “member of the service” in 

Assistant Engineer cadre on 09.04.2013 when he was promoted in accordance with 

the Service Rules. It is well settled that seniority in service is counted only when a 

person becomes a “member of service” after his appointment in accordance with 

the Service Rules. From 01.10.2007 to 09.04.2013, the petitioner’s ad hoc 

promotion as stop gap arrangement was dehors the rules and since he was not a 

member of the service in Assistant Engineer cadre during this period, the same 

cannot be counted for determining his seniority in Assistant Engineer cadre. 

8.8           The petitioner has contended that there were vacancies available and 

he was made In-charge Assistant Engineer on substantive post on 01.10.2007. He 

was fully eligible and suitable for promotion on that date and, therefore, he is 

entitled to get seniority from 01.10.2007. We do not find any force in this 

argument of learned counsel for the petitioner. No rule provides that a person is 

entitled for promotion from the date vacancies were available in promotion quota. 

It would also be pertinent to look at second proviso to Rule 8(3) of the Seniority 

Rules of 2002 which reads as under: 

“Provided that-- 

(i)……………  

(ii)     where appointments from any source fall short of the prescribed 

quota and appointment against such unfilled vacancies are made in 

subsequent year or years, the persons so appointed shall not get 

seniority of any earlier year but shall get the seniority of the year in 

which their appointments are made, so however, that their names shall 

be placed at the top followed by the names, in the cyclic order of the 

other appointees; 

                   (iii)…………..” 

 It is clear from the second proviso to Rule 8(3) of the Seniority Rules of 2002 

above that the seniority cannot be given from an earlier year when the 

promotions are made against unfilled vacancies in any subsequent year. The issue  

whether a person has right to claim seniority  when the vacancy arose or 

whether his seniority will be reckoned from the date of substantive 
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appointment was considered by the Hon’ble Supreme Court in  State of 

Uttarakhand and Another vs. Dinesh Kumar Sharma (2007) 1 SCC 683 where the 

set of rules were similar to the rules in the present case and the Apex Court in its 

judgment held that a person cannot claim seniority on promotion from the date 

of occurrence of the vacancy. 

8.9          The first proviso to Rule 8(1) of the Seniority Rules, 2002 provides that 

if the appointment order specifies a particular back date of substantive 

appointment, that date will be deemed to be the date of order of substantive 

appointment and in cases where no back date is specified, the date of 

appointment order will be the date of substantive appointment. The first proviso 

to Rule 8(1) reads as under:-    

           “Provided that if the appointment order specifies a particular back 

date, with effect from which a person is substantively appointed, that date 

will be deemed to be the date of order of substantive appointment and, in 

other cases, it will mean the date of order.” 

 The petitioner was promoted to the post of Assistant Engineer on substantive 

basis vide order dated 09.04.2013. The perusal of “Promotion Order” dated 

09.04.2013 reveals that no back date is specified in the “Promotion Order” of 

09.04.2013 and, therefore, according to first proviso of Rule 8(1), the date of 

order of appointment 09.04.2013 will be the date of the substantive 

appointment of the petitioner. Thus, the petitioner cannot claim the promotion 

on the post of Assistant Engineer from 01.10.2007 (the back date) for the 

purpose of seniority. 

8.10           The Rule 8(1) of the Seniority Rules of 2002 provides unambiguously 

that seniority must be fixed with reference to the date of substantive 

appointment. Substantive Appointment, in turn, has been expressly defined in 

Rule 4(h) of the Seniority Rules, 2002 to exclude ad hoc appointments and 

appointments which are dehors the Service Rules, and, therefore, in view of 

discussion in paragraphs 8.1 to 8.9 above, we reach the conclusion that the 

petitioner is not entitled to claim the benefit of service from 01.10.2007 (as In-

charge Assistant Engineer) for reckoning the seniority. It is beyond doubt that the 

issue of seniority must be decided with reference to the statutory rules. We are of 

the view that in the light of clear and categoric rules, there cannot be a case to 

provide benefit of ad hoc service for the purpose of seniority as neither Service 

Rules nor Seniority Rules permit it.  

9.1          Principal ground on the basis of which final seniority list dated 

06.07.2017 has been challenged by the petitioner is that  the period of officiating 

promotion (01.10.2007 to 09.04.2013) should have been counted for the purpose 

of determining  his seniority as per the judgment of the Division Bench of the 

Hon’ble High Court at Nainital in the matter of Rakesh Kumar Uniyal (writ 

petition S/B No. 42 of 2007, Rakesh Kumar Uniyal vs. Public Services  Tribunal 

and others and  writ petition S/B No. 177 of 2007, Uttarakhand Jal Sansthan vs. 

Public Services Tribunal and others) decided by a common order dated 

01.08.2012. Learned counsel for the petitioner has pointed out paragraph 9 of the 

said judgment which reads as under:- 
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“9. At the same time, the decision of the Government of Uttar 

Pradesh contained in the Circular of 1990 can only be treated as 

prospective. It could not be treated in respect of people who 

have already been asked to discharge duties of a superior post. It 

has been declared by the Hon’ble Supreme Court that in case, a 

person has been asked to discharge duties of a superior post and 

later he is confirmed or promoted regularly in that superior post 

and permitted to work in that post uninterruptedly from the date 

of his initial appointment until the date he has been appointed 

permanently in the said post, the person concerned shall be 

entitled to count his seniority from the date he was first asked to 

discharge the duties of the superior post. The conclusion, 

therefore, would be, having regard to the facts and 

circumstances of the case, that the order of the Tribunal cannot 

be sustained. The same must go, but at the same time, Sri Uniyal 

will be entitled to count his seniority in the post of Assistant 

Engineer with effect from 5th December, 1985, inasmuch as, 

undisputedly he had been permitted to discharge the duties 

attached to the said post uninterruptedly until he was 

permanently promoted to the said post on 8th February, 2000.” 

9.2          It would be appropriate here to narrate the case of Rakesh Kumar 

Uniyal in brief. 

9.3           The Jal Sansthans were established at various places under the Uttar 

Pradesh Water Supply and Sewerage Act, 1975.  Rakesh Kumar Uniyal  joined as 

Junior Engineer on 04.05.1977 in Garhwal  Jal Sansthan (after creation of the state 

of Uttarakhand on 09.11.2000, Garhwal and Kumaon Jal Sansthan  were merged 

and Uttarakhand Jal Sansthan came into existence in 2002). The State Government 

was empowered under Section 27 A of the said Act to frame rules including the 

rules to prescribe the method of recruitment and conditions of service of persons 

appointed in Jal Sansthans. The State Government did not frame any rules until 3rd 

December, 1985. 

9.4         On 3rd December, 1985, General Manager of the Garhwal Jal Sansthan 

asked Shri Uniyal to discharge the duties of Assistant Engineer by way of stop gap 

arrangement. In the letter, by which Shri Uniyal was asked to discharge the duties 

of Assistant Engineer, it was mentioned that salary of Assistant Engineer will be 

paid to him on the approval of the State Government. There was neither any 

approval, nor disapproval on the part of the Government for payment of salary of 

Assistant Engineer to Shri Uniyal. 

9.5          In 1986, the Government of Uttar Pradesh made Rules under section 27 

A of the Act of 1975. While making the said rules, no attempt was made to address 

the situation, as was prevalent in the case. The said Rules did also not specifically 

deal with seniority questions. 

9.6         In the circumstances in 1990, the Government of Uttar Pradesh issued 

a circular and, thereby indicated that seniority will be counted from the date the 

person starts getting salary in the post, for which seniority is to be determined. 
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9.7        Sri Uniyal was substantively promoted to the post of Assistant Engineer 

on 08.02.2000. Thereafter, a  seniority list of Assistant Engineer was issued by 

Uttarakhand Jal Sansthan in 2005 and his seniority as Assistant Engineer was fixed 

from 08.02.2000 i.e. the date of his substantive appointment on the post of 

Assistant Engineer.  

9.8          Shri Uniyal approached the Tribunal for his claim for (i) seniority from 

05.12.1985 and (ii) salary of Assistant Engineer from 5.12.1985 to 08.02.2000. The 

Tribunal though allowed salary to Shri Uniyal but rejected his claim for counting his 

service from 05.12.1985 for seniority purpose because the said circular of 1990 

was issued after 05.12.1985 when he started discharging the duty of a superior 

post of A.E. 

9.9.          The Hon’ble High Court vide its judgment dated 01.08.2012 did not 

allow the claim of Shri Uniyal for salary. Further, the Hon’ble High Court held that 

the circular of 1990 can be treated as prospective and it could not be applied to 

the persons who had already been asked to discharge duties of a superior post 

and the Hon’ble High Court allowed the seniority to Shri Uniyal from 05.12.1985. 

Observing this, the Hon’ble High Court held that “It has been declared by the 

Hon’ble Supreme Court that in case, a person has been asked to discharge duties 

of a superior post and later he is confirmed or promoted regularly in that superior 

post and permitted to work in that post uninterruptedly from the date of his 

initial appointment until the date he has been appointed permanently in the said 

post, the person concerned shall be entitled to count his seniority from the date 

he was first asked to discharge the duties of the superior post.”  

10.          Hon’ble High Court at Nainital discussed the case of Rakesh Kumar 

Uniyal in the case of Nandan Giri vs. State of Uttarakhand and others in writ 

petition S/B No. 278 of 2013 and two other connected cases and the Division 

Bench of the Hon’ble High Court in paragraph 21 and 22 of the judgment dated 

25.06.2015 held as under: 

“21. Then, we pass on the consideration of a Bench decision of this 

Court in Writ Petition (S/B) No. 42 of 2007 (Rakesh Kumar Uniyal 

versus Public Service Tribunal and others), decided on 01.08.2012. 

That is a case, no doubt, where the Tribunal has granted the relief of 

seniority with reference to an earlier date of ad hoc appointment. 

That was challenged by the employer. Salary however, payable for 

higher post was not given. That was challenged by the employee. 

Both petitions came to be decided by a common judgment. There 

was, in fact, a circular involved in that case, which provided for 

seniority to be determined with reference to the date on which the 

higher pay was enjoyed by the employee but we must 

acknowledge that in Paragraph 9, which incidentally has been 

relied on by the Tribunal, it has been held as follows :- 

“9. At the same time, the decision of the Government 
of Uttar Pradesh contained in the Circular of 1990 can 
only be treated as prospective. It could not be treated 
in respect of people who have already been asked to 
discharge duties of a superior post. It has been 
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declared by the Hon’ble Supreme Court that in case, a 
person has been asked to discharge duties of a 
superior post and later he is confirmed or promoted 
regularly in that superior post and permitted to work 
in that post uninterruptedly from the date of his initial 
appointment until the date he has been appointed 
permanently in the said post, the person concerned 
shall be entitled to count his seniority from the date he 
was first asked to discharge the duties of the superior 
post. The conclusion, therefore, would be, having 
regard to the facts and circumstances of the case, that 
the order of the Tribunal cannot be sustained. The 
same must go, but at the same time, Sri Uniyal will be 
entitled to count his seniority in the post of Assistant 
Engineer with effect from 5th December, 1985, 
inasmuch as, undisputedly he had been permitted to 
discharge the duties attached to the said post 
uninterruptedly until he was permanently promoted to 
the said post on 8th February, 2000.” 

Here we must notice that the Court has proceeded to specifically 

refer to a circular as applicable to the facts of the case. It is also 

found that there is no statutory rule, which governs the situation. It 

is, thereafter, that the Court proceeded to hold what it has held in 

paragraph 9 above. 

22. There is no reference to any particular judgment of the Apex 

Court as such. We have noticed that the question of seniority must 

be determined with reference to the specific rules applicable to any 

service. There cannot be a general principle de hors the rules.” 

11.          In view of description in paragraphs 9 and 10 above, the case of 

Rakesh Kumar Uniyal is of no help to the petitioner. Hon’ble High Court at 

Nainital decided the case of Rakesh Kumar Uniyal on the basis of the fact that no 

statutory rules were in existence to govern the situation in 1985 and, therefore, 

Hon’ble High Court decided the matter of Rakesh Kumar Uniyal for counting the 

seniority from the date (05.12.1985) he was asked to discharge the duties of the 

superior post on the basis of general principles. In the case at hand, when the 

petitioner was asked to discharge the duties of the superior post, the Service 

Rules as well as Seniority Rules (as described in paragraph 8 of this order) were 

there to govern the situation and according to rule position, the petitioner 

cannot claim counting of his seniority for his officiating promotion from 

01.10.2007 to 09.04.2013. The question of seniority must be determined with 

reference to the statutory rules and there cannot be a general principle de hors 

the rules. The case of Rakesh Kumar Uniyal is, therefore, clearly distinguishable 

from the present case because of the following reasons:- 

(i)             There were no service/seniority rules available on 03.12.1985 when 

Shri Uniyal was asked to discharge the duty of a superior post. 

(ii)  The rules which were framed in 1986 did not deal with the issue of 

seniority. 
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(iii)  While the circular of 1990 which prescribed the seniority from the date 

the person gets salary of the superior post was prospective, Shri Uniyal was 

asked to discharge duty of a superior post on 03.12.1985. 

(iv)   Since there were no rules/circular for determining the seniority, the 

Hon’ble High Court decided the matter on the basis of general principle of the 

seniority.  

12.                In the case of Nandan Giri vs. State of Uttarakhand and others 

(supra), the Hon’ble High Court at Nainital in the similar set of Rules (as in the 

present case) has also held that no benefit for seniority can be given with 

reference to an earlier date on the basis of the ad hoc promotion. The paragraph 

18 of the said judgment reads as under: 

“18.   We would think that there are even other insuperable 
obstacles in the path of the applicants claiming the benefit 
of ad hoc service for reckoning the seniority. In the first 
place, we notice that the applicants when they were given 
ad hoc promotions in the year 2007 were not given such 
promotions after consultation with the Public Service 
Commission, which was the requirement under the Rules. 
Therefore, this was a case of an ad hoc promotion which 
was given de hors the statutory rules. On this short ground 
itself, no benefit could have been derived in the form of a 
claim for seniority with reference to an earlier date on the 
basis of the ad hoc promotion. That apart, as we have 
already noted, seniority is a principle which is to be 
determined with reference to Rule 22 which provides 
unambiguously that seniority must be fixed with reference 
to the date of substantive appointment. Substantive 
appointment, in turn, has been expressly defined in Rule 3(l) 

of the 1983 Rules to exclude ad hoc appointments.” 

13. Learned counsel for the respondents has also submitted that admittedly, the 

petitioner accepted the substantive promotion given to him on 09.04.2013. 

Admittedly, the order of promotions dated 09.04.2013 was not challenged. Nor 

there is any challenge to either the Service Rules or the Seniority Rules. Hon’ble 

High Court at Nainital, in the  case of Nandan Giri (supra) where the facts, 

circumstances and the sets of Rules were similar to the present case in hand, 

has also observed as under:- 

“We may incidentally also notice that the applicants did not 

even challenge the orders of promotions to the extent that 
they were not given retrospective dates in terms of the rules 
applicable and accepting the date 27.08.2010, as the date of 
substantive appointment, they could not possibly claim 

seniority with reference to ad hoc service.” 

14.1            Learned counsel for the petitioner has placed heavy reliance on 

the judgment of the Constitution Bench of the Hon’ble Supreme Court in 

Direct Recruit Class II Engineering Officers’ Association vs. State of 

Maharashtra (1990)2 SCC 715 and contended that the service of the 

petitioner (as In-charge Engineer) from 01.10.2007 till the date of substantive 
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appointment (09.04.2013) must be taken into consideration for the purpose 

of fixing the seniority of the petitioner. 

14.2      The propositions laid down by the Constitution Bench in the aforesaid 

case are set out in Paragraph 47 of the judgment. We are concerned with only 

Conclusions (A) and (B) which read as follows:- 

“(A)     Once an incumbent is appointed to a post according to rule, 

his seniority has to be counted from the date of his appointment and 

not according to the date of his confirmation. The corollary of the 

above rule is that where the initial appointment is only ad hoc and 

not according to rules and made as a stop gap arrangement, the 

officiation in such posts cannot be taken into account for 

considering the seniority. 

(B) If the initial appointment is not made by following the 

procedure laid down by the rules but appointee continues in the post 

uninterruptedly till the regularization of his service in accordance 

with the rules, the period of officiating service will be counted.”  

14.3            The contention of learned counsel for the petitioner is that the 

case of the petitioner is covered by the conclusion (B) above of the said 

judgment of the Hon’ble Supreme Court and, therefore, the petitioner is 

entitled for counting his service as In-charge Assistant Engineer for seniority 

purpose from 01.10.2007 to 09.04.2013. 

14.4             We, however, cannot agree with the contention of learned 

counsel for the petitioner. In our considered opinion, the case of the petitioner 

is not covered by the conclusion (B) of the said judgment. 

14.5             The case of the petitioner falls within the corollary in 

conclusion (A) as the initial appointment of the petitioner on 01.10.2007 is 

only ad hoc and not according to rules made only as a stop gap arrangement 

as described in preceding paragraphs and, therefore, the officiating 

promotion of the petitioner on the post of Assistant Engineer from 

01.10.2007 to 09.04.2013 cannot be taken into account for counting the 

seniority. 

15.             Counsel for the petitioner has also referred the following case 

laws in support of his case for counting  the period of “officiating promotion” 

for the purpose of  seniority:- 

1)  Baleshwar Dass and others vs. State of U.P. & others (1980)4 

Supreme Court Cases, 226, 

2)  G.P. Doval and others vs. Chief Secretary, Government of U.P. & 
others (1984) 4 Supreme Court Cases 329. 

3) Delhi Water Supply and Sewage Disposal Committee and others 
vs. R.K. Kashyap and others, 1989 Supp (1) SCC, 194. 

4) Keshav Deo and another vs. State of U.P. and others, AIR 1999 
Supreme Court, 44. 

5) L.Chandra Kishore Singh vs. State of Manipur (1999)8, SCC, 287. 

6) Chandra Prakash and others vs. State of U.P. and another (2002) 
4 SCC, 234. 
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7) Chief Commissioner of Income Tax and others vs. V. Subba Rao 
and others , 2004 SCC (L&S)201, 

8) Virendra Kumar Verma vs. The State of Uttaranchal and others, 
2005(1) U.D., 351. 

9) Hansa Dutt Pandey & others vs. State of Uttarakhand & others, 
2011 (2) U.D., 354. 

10) Rakesh Kumar Dixit vs. State of Uttarakhand & others, decided 
by Hon’ble High Court of Uttarakhand on 27.02.2012. 

11) Rakesh Kumar Uniyal vs. State of Uttarakhand & others,  
Decided by Hon’ble High Court of Uttarakhand on 01.08.2012. 

12) Sisir Kumar Ghosh vs. State of W.B., 2018 SCC Online Cal 348. 

13) Dr. P.C. Agarwal and others vs. State of U.P.  another (1993)1 
UPLBEC, 718. 

14) Rajbir Singh and others vs. Union of India and others, AIR 1991 
Supreme Court, 518.   

We have gone through the above cases and are of the opinion that the facts, 

circumstances and set of rules in these cases are entirely different compared to 

the case in hand and, therefore, these case-laws are not applicable in the 

present case and these are of no help to the petitioner.  

16.                For the reasons stated in paragraphs 6 to 15 of this order, 

we hold that the period of “officiating promotion” of the petitioner as 

Assistant Engineer from 01.10.2007 to 09.04.2013 cannot be counted for the 

purpose of determining the seniority of Assistant Engineers.” 

6.        Petitioner in claim petition No. 41/DB/2017, was appointed Incharge 

Assistant Engineer vide Office Order dated 18.05.2010, which is reproduced 

as below:- 

“^^dk;kZy; vf/k’kklh vfHk;Urk] mRrjk[k.M ty laLFkku fiFkkSjkx<+A 

dk;kZy; vkns’k 

,rn~  }kjk eq[; egkizcU/kd egksn; mRrjk[k.M ty laLFkku nsgjknwu ls izkIr funsZ’kksa ds vuqikyu esa 

fuEu vfHk;Urkvksa ds dk;Z nkf;Roksa esa fuEu izdkj la’kks/ku fd;k tkrk gSA 

 

dze 

l0 

Ukke Iknuke iwoZ nkf;Ro orZeku nkf;Ro 

1 Jh ;w0lh0 iky dfUk”B vfHk;Urk dfu”B vfHk;Urk 

dukyhNhuk] izHkkjh 

lgk;d vfHk;Urk 

dukyhNhuk ,oa ewukdksV 

fodkl [k.M 

izHkkjh lgk;d vfHk;Urk 

eq[;ky; ,oa izHkkjh 

lgk;d vfHk;Urk ewukdksV 

2 Jh vkj0ds0oekZ0 dfu”B vfHk;Urk Dfu”B vfHk;Urk LoSi  

dk;Zdze o dfu”B 

vfHk;Urk dukyhNhuk 

dfUk”B vfHk;Urk 

dukyhNhuk] izHkkjh lgk;d 

vfHk;Urk dukyhNhuk  ,oa 

izHkkjh lgk;d vfHk;Urk 

LoSi 
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    mDr vkns’k rRdky izHkko ls ykxw gksxsaA fdlh Hkh dfu”B vfHk;Urk dks izHkkjh  lgk;d vfHk;Urk ds in ij dk;Z dk 

dksbZ vfrfjDr vuqHko o vU;  rRlEcU/kh YkkHk vuqeU; ugha gksxkA 

 

             ¼Mh0ds0 feJk½ 

                          vf/k’kklh vfHk;Urk 

         ì0l0 1275 dfu0 voj vfHk0@18 fnukad 18@05@2010^^ 

 

7.          The relevant part of this Tribunal’s observation on this  issue in its 

earlier judgment dated 29.06.2018  in Claim Petition No. 41/DB/2018 is the 

same as stated above in para 5 in case of Claim Petition No. 40/DB/2017 

except for corresponding change in the relevant dates.  

8.          The relevant part of the observation on this issue in this Tribunal’s 

earlier  judgment dated 18.09.2019 in claim petition No.21/NB/DB/2018 is 

as follows:- 

“4. As per the contention of the petitioner, he was assigned the work of 

Assistant Engineer, in officiating capacity on 22.12.2008 in Bageshwar Division. 

His work as officiating Assistant Engineer was also reviewed vide order dated 

05.07.2012 and 19.07.2012, when he was formerly appointed Assistant 

Engineer in officiating capacity. After review of his performance as incharge 

Assistant Engineer, on 17.08.2013 “the petitioner was directed to work as 

Assistant Engineer till the regular arrangement of the division was to be made 

and since 2008, petitioner continued working as Assistant Engineer” till his final 

promotion on the post of Assistant Engineer, was made on 30.06.2014. 

5........... 

6............ 

7Respondent No. 2 opposed the petition on the ground……….. 

The petitioner was not promoted as Assistant Engineer in 2008 rather a simple 

ad-hoc arrangement was made and he is not entitled for any seniority on that 

basis. The petitioner has wrongly claimed the benefit of Rule 6 of the 

Uttaranchal Government Servants Seniority Rules, 2002. The objections against 

the tentative seniority list were not valid and the seniority was finalized 

following the due process of law and rules. The petitioner was promoted on the 

post of Assistant Engineer only in 2014 and assigning the duties of Assistant 

Engineer in 2008, in addition to his duties of Junior Engineer, was a stopgap 

arrangement to look after the day-today work and it was not a promotion. 

8. It is also contended that such type of arrangements are usually made from 

time to time as per the exigency of administrative need of the department. 

There is no provision to make officiating promotion on the post of Assistant 

Engineer in the Jal Sansthan............... 

9. The petitioner by way of rejoinder affidavit, reiterated the facts of his  

petition and denied the contention of the Counter Affidavit and cited various 

case laws laid down by the Hon’ble Supreme Court and Hon’ble High Court. The 

petitioner also claimed that the officiating services rendered by him   were 
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uninterrupted since 2008, till his final promotion in 2014 hence, this period 

should be counted for the purpose of his seniority................. 

10......... 

11......... 

12......... 

13......... 

14. The petitioner was granted officiating promotion as incharge Assistant 

Engineer on 22.12.2008 and he was assigned such duty in addition to his duties 

as Junior Engineer, Bageshwar Division. His cadre was finally allocated to 

Uttarakhand on 27.02.2012 and petitioner continued to perform his duty of 

Officiating Assistant Engineer alongwith his own post. His performance as 

Incharge Assistant Engineer was also reviewed vide order dated 05.7.2012, 

19.07.2012 and again on 17.08.2013. He was specifically ordered to work as 

incharge Assistant Engineer. It is the contention of the petitioner that since 

assigning him the officiating work of Assistant Engineer on 22.12.2008, he 

continued to perform such duties uninterruptedly till 30.06.2014 when he was 

regularly promoted in Assistant Engineer cadre. In such circumstances, the 

petitioner has contended that in view of the various judgments of the Hon’ble 

High Court and Hon’ble Supreme Court, all his officiating period as Assistant 

Engineer starting from 2008, till his regular promotion in 2014 will also be 

counted for the purpose of his seniority. The petitioner has cited the following 

case laws:- 

(i) Baleshwar Das and others vs. State of U.P. & others (198004 SCC, 226. 

(ii) P.G.Doval and others vs. Chief Secretary, Govt. of U.P. &others (1984)4 SCC, 229. 

(iii) Delhi Water Supply and Sewerage Disposal Committee & others vs. R.K.Kashyap & 

others, 1989 Supp (1) SCC, 194. 

(iv) The Director Recruits Class-II Engineering Officers Association & others vs. State of 

Maharashtra & others, AIR 1990 Supreme Court, 1607. 

(v) Rajbir Singh and others vs. Union of India & Ors, AIR 1991 Supreme Court 518. 

(vi) Dr. P.C.Agarwal and Ors vs. State of U.P. & Ors (1993) 1 UPLBEC 218. 

(vii) Keshav Deo and another vs. State of U.P. & others, AIR 1999 Supreme Court, 44. 

(viii) L.Chandra Kishore Singh & ors vs. State of Manipur & ors (1999)8 SCC, 287. 

(ix) Chandra Prakash and others vs. U.P. &  Anr. (2002) 4 SCC, 234. 

(x) Chief Commissioner of Income Tax & ors vs. V.Subha Rao & ors, 2004 SCC (L&S)201. 

(xi) Virendra Kumar Verma vs. the State of Uttarakhand & ors. 2005 (1) U.D. 351. 

(xii) Hansa Datta Pandey & ors vs. State of Uttarakhand & ors, 2011 (2) U.D. 354. 

(xiii) Sisir Kumar Ghosh vs. State of West Bengal & ors. 2018 SCC Online Call 348. 

(xiv) B.K.Pavitra & ors vs. UOI & ors (2017)4 SCC 620. 

(xv) S.Panneer Selvam & Ors vs. Govt. of T.Nadu & Ors (2015) 10 SCC, 292. 

 

15. We find that the contention of the petitioner is fully supported by the law laid 

down by the Hon’ble Courts in the judgments cited above and it is specifically clear 

that the petitioner who performed the duties of Assistant Engineer continuously 

from 2008 uninterruptedly, his length of such service will be counted for the 

purpose of seniority. In view of the judgment of the Hon’ble Apex Court and also 

the judgment of the Hon’ble High Court of Uttarakhand, passed in  Virendra Kumar 

Verma vs. The State of Uttaranchal and others, 2005 (1) U.D.,  351 and in Hansa 

Dutt  Pandey & others vs. State of Uttarakhand & others, 2011 (2) 354, it was  

specifically laid that where an irregular appointment is regularized, in the absence 

of a contrary provision in the Rules, the regularization would relate back to the date 

of original appointment, provided the irregular appointee uninterruptedly 
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continued such service till his regularization. Even in the cases of probation or 

officiating appointments, followed by confirmation thereof, unless there is a 

contrary rule, the service rendered as officiating appointment or probation cannot 

be ignored for determining the place in the seniority list. (1990) 2 SCC, 715 and 

(2010)6 SCC, 791 were also relied upon by the Hon’ble High Court. 

16. Hence, this court finds that the petitioner is entitled for counting his complete 

length of service starting from the year 2008 for granting seniority to him in the 

cadre of Assistant Engineer, whereas, in the seniority list issued on 06.07.2017, he 

has been denied such benefits. To this extent, the plea of the petitioner deserves to 

be allowed.” 

9.          The contrary finding in the earlier judgment of this Tribunal in Claim 

Petition No. 21/NB/DB/2018 on the issue of inclusion of the period of 

continuous service as Incharge Assistant Engineer as compared to the 

findings of this Tribunal in the other two claim petitions has necessitated   

the re-examination of this issue.   

10.       The relevant orders and correspondences by which petitioner in 

Claim Petition No. 21/NB/DB/2018 was made Incharge Assistant Engineer 

and continued as such till his substantive promotion are annexed as 

Annexure A3, A4 and A5 to this Claim Petition, which are reproduced 

below:- 

“dk;kZy; vf/k’kklh vfHk;Urk] mRrjk[k.M  ty laLFkku ] ‘kk[kk ckxs’ojA 

 dk;kZy;& vkns’k  

  v/kh{k.k vfHk;Urk] mRrjk[k.M ty laLFkku ] vYeksM+k or̀  vYeksM+k ds vuqeksnu 05-12-2008 ds 

Øe esa ‘kk[kk ckxs’oj esa fdlh lgk;d vfHk;Urk dh rSukrh u gksus ds dkj.k foHkkxh; dk;ksZa dks lqpk: 

:i ls lEikfnr djus ds fy, ‘kk[kk esa dk;Zjr ofj”Bre~ dfu”B vfHk;Urk Jh jek’kadj fo’odekZ vfxze 

vkns’kksa rd viuh bZdkbZ ds dfu”B vfHk;Urk  ds nkf;Roksa ds lkFk&lkFk dfu”B vfHk;Urk bZdkbZ ckxs’oj 

uxjh;] ckxs’oj xzkeh.k izFke@f}rh; ,oa odZ lqijokbZtj }kjk vuqjf{kr bZdkbZ;ksa ds fy, izHkkjh vfHk;Urk 

ds :i esa dk;Z djsaxs rFkk ‘kk[kk ds vUrxZr leLr bZdkbZd;ksa dh lwpuk ladyu vkfn dk dk;Z eq[; 

fyfid ,oa vU; dfu”B vfHk;Urkvksa ls feydj djsaxsA dfu”B vfHk;Urk bZdkbZ [kjsghiV~Vh] x:M+ ,oa 

didksV vfxze vkns’kksa rd lh/ks v/kksgLrk{kjh ds fu;Ur=.k esa dk;Z djsaxs bl vfrfjDr dk;Z gsrq Jh 

fo’odekZ dks dksbZ vfrfjDr osru@HkRrk vFkok ofj”Brk lEcU/kh dksbZ ykHk vuqeU; ugha gksxk ,oa Jh 

fo’odekZ }kjk Hkfo”; esa dksbZ nkok lgk;d vfHk;Urk in gsr q ekU; ugha gksxkA 

;g vkns’k rRdky izHkko ls izHkkoh gksaxsA  

                                                                         ¼,l0ds0frokjh½ 

                                                                         vf/k’kklh vfHk;Urk 

i0̀i0la0%&1996@dk;kZy; vkns’k @31 fnukad 22@12@2008 

izfrfyfi%& fuEufyf[kr dks lwpukFkZ ,oa vko’;d dk;Zokgh gsrq izsf”kr%&-------------------------------------k” 
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^^izs”kd] 

vf/k’kklh vfHk;Urk] 

mRrjk[k.M ty laLFkku] 

‘kk[kk ckxs’ojA 

lsok esa] 

v/kh{k.k vfHk;Urk ]  

mRrjk[k.M ty laLFkku ] 

oR̀r vYeksM+kA 

 

 i=kad ---------@ vf/k0&01   12&13  fnukad 3-7-2011 

fo”k; &  lgk;d vfHk;Urk dh rSukrh ds laca/k esaA 

 egksn;] 

  mijksDr fo”k;d eq[; egkizcU/kd egksn; mRrjk[k.M ty laLFkku nsgjknwu ds dk;kZy; vkns’k 

la0 1826@ dkfeZd @02@ih0,Q0 vfHk;Urk@55@2011&12 fnukad 29-06-2012 ,oa egkizcU/kd] 

mRrjk[k.M ty laLFkku] uSuhrky ds dk;kZy; i= la0 2408@vf/k0vf/k0@74 fnukad 30-06-2012 ds 

vuqikyu esa Jh ih0,l0 xfM+;k izHkkjh vf/k’kklh vfHk;Urk ds fnukad 30-06-2012 dh vijkg~u esa lsokfuoR̀r 

gksus ds QyLo:i v/kksgLrk{kjh }kjk rn~fnukad dh vijkgu esa gh ‘kk[kk vYeksM+k ds lkFk&lkFk vf/k’kklh 

vfHk;Urk ]’kk[kk ckxs’oj dk dk;ZHkkj xzg.k fd;k x;k gSA 

 mYys[kuh; gS fd ‘kk[kk ckxs’oj ds vUrxZr lgk;d vfHk;Urk ds 02 ij Lohdr̀ gSa ftuds lkis{k 

01 in ij Jh fiz;n’kZu flag jkor¼lgk;d vfHk;Urk ½ dh rSukrh yksd lsok vk;ksx }kjk dh x;h gS A Jh 

jkor foxr fnuksa ls vod’k iw.kZ djus ds i’pkr Hkh ‘kk[kk esa vuqifLFkr py jgs gS rFkk ‘ks”k 01 in 

¼lgk0vfHk0 ½ orZeku esa fjDr gSA vr% dì;k fjDr in ¼lgk0vfHk0½ dh rSukrh ‘kh?kz fd;s tkus gsrq 

vko’;d dk;Zokgh djus dh d`ik djsaxsA 

 ‘kk[kk ckxs’oj ds vUrxZr is;ty lEcU/kh fofHkUu leL;ksa ds Rofjr fujkdj.k ,oa LFkkuh; cSBdksa 

esa izfrHkkx fd;s tkus gsrq ‘kk[kk esa dk;Zjr ofj”B dfu”B vfHk;Urk Jh jek’kadj fo’odekZ furkUr vLFkk;h 

O;oLFkk ds vUrxZr vius dk;ksZa ds lkFk&lkFk izHkkjh lgk;d vfHk;Urk ‘kk[kk ckxs’oj dk dk;Z ns[ksxsA 

Lkknj lwpukFkZ izsf”krA 

                                                                  Hkonh; 

 

                                                              ¼,0ds0 lDlsuk½ 

                                                              vf/k’kklh vfHk;Urk^^ 

 

 

^^dk;kZy; v/kh{k.k vfHk;Urk mRrjk[k.M ty laLFkku] oR̀r& vYeksM+kA 

Ik=kad 669@vf/k0 2@05 fnukad 12-07-12 

 vf/k’kklh vfHk;Urk] 

 mRrjk[k.M ty laLFkku] 

 ckxs’oj] 

 

 fo”k;& ‘kk[kk ckxs’oj esa vLFkkbZ :Ik ls lgk;d vfHk;Urk ds nkf;Roksa ds fuoZgu ds lEcU/k esaA 

  mijksDr fo”k;d vkids i=kad eSeks@vf/k02@12&13] fnukad 03-07-12 ds dze esa ‘kk[kk ckxs’oj 

esa orZeku dh fLFkfr ds vuqlkj dksbZ fu;fer lgk;d vfHk;Urk u gksus dh fLFkfr esa vLFkkbZ :Ik ls dk;Z lapkyu 

dh O;oLFkk dh n`f”Vdks.k ls vki }kjk izsf”kr izLRkko dks vfxze vkns’kksa rd bl izfrcU/k ds lkFk vuqek sfnr fd;k tk 
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jgk gS fd lEcfU/kr dks mDr dk;Z gsrq fdlh izdkj dk dksbZ YkkHk ns; ugha gksxk vkSj u gh dksbZ ofj”Brk izHkkfor 

gksxhA mDr furkUr vLFkkbZ O;oLFkk fu;fer lgk;d vfHk;Urk dh rSukrh gksus ds mijkUr Lor% lekIr gks tk;sxhA 

¼ts0vkj0 xqIrk½ 

v/kh{k.k vfHk;Urk^^ 

 

 

        ^^dk;kZy; vf/k’kklh vfHk;Urk]  

mRrjk[k.M  ty laLFkku ] ‘kk[kk ckxs’ojA 

 

dk;kZy;& vkns’k 

 ,rn}kjk ‘kk[kk ckxs’oj ds  dk;kZy; i=kad eSeks@vf/k02@2012&13 fnukad 12-07-2012 ds }kjk izsf”kr 

izLrko ij v/kh{k.k vfHk;Urk egksn;] mRrjk[k.M ty LkaLFkku] oR̀r vYeksM+k }kjk  vius dk;kZy; ‘kk[kk 

i=kad&669@vf/k002@05 fnukad 12@07@2012 ds }kjk vuqeksnu iznku dj fn;s tku s ds mijkUr ‘kk[kk dk;kZy; 

ckxs’oj vUrxZr dk;Zjr Jh jek’kadj fo’odekZ ¼dfu”B vfHk;Urk½ dh rSukrh izHkkjh lgk;d vfHk;Urk ds :Ik esa dh 

tkrh gSA mDr O;oLFkk iw.kZr% vLFkk;h gksxhA tks fd fu;fer lgk;d vfHk;Urk dh mifLFkfr@rSukrh ds Ik’pkr~ 

Lor% gh lekIr gks tk;sxhA 

 vr% mijksDr dk;ksZ gsrq Jh fo’odekZ] dfu”B vfHk;Urk dks fdlh izdkj dk vfrfjDr ykHk nsl ugha gksxk 

,oa u gh bl O;oLFkk ls dksbZ ofj”Brk izHkkfor gksxhA 

 ;g vkns’k rRdky izHkko ls ykxw gkasxsA 

                                                                      ¼,0ds0 lDlsuk½ 

                                                                     vf/k’kklh vfHk;Urk 

i=kad 1543@dk;kZy; vkns’k @4% fnukad 19 tqykbZ] 2012 

izfrfyfi& -----------------------------------” 

 

^^dk;kZy; vf/k’kklh vfHk;Urk ]mRrjk[k.M ty laLFkku] ‘kk[kk ckxs’oj 

dk;kZy; vkns’k 

 ,rn}kjk lfpo iz’kklu mRrjk[k.M ty laLFkku] nsgjknwu ds dk;Zky; vkns’k la0 2629@dkfeZd @01 

ih0,Q0¼vfHk-½ @55@2013&14] fnukad 22-07-2013 }kjk Jh fiz;n’kZu flag jkor lgk;d vfHk;ark dh fnukad 15-

04-2013 ls ;ksxnku vk[;k Lohdkj fd;s tkus ,oa muds }kjk ‘kk[kk dk;kZy; esa mifLFkr gks tkus ds QyLo:i 

dk;Z fgr ,oa foHkkxh; fgr esa ‘kk[kk dk;kZy; ds vkns’k la0 548@dk;kZ- vkns’k @10 fnukad 21-04-2013 esa vkaf’kd 

la’kks/ku djrs gq, vfxze vksn’kksa rd fuEukuqlkj O;oLFkk nh tkrh gSA 

1- Jh fiz;n’kZu flag jkor%&fodkl [k.M didksV ] ckxs’oj fodkl [k.M ds dk.Mk {ks= ] foHkkxh; okgu 

okVj  VSadj laca/kh dk;Z ,oa lgk;d vfHk;ark ¼’kk[kk eq[;ky;½ ds dk;ksZa ds lkFk&lkFk Jh jkor dks 

lgk;d yksd lwpuk vf/kdkjh ukfer fd;k tkrk gS A Jh jkor }kjk lwpuk vf/kdkj vf/kfu;e 2005 ds  

vUrxZr izkIr leLr vkosnuksa dk vuqJo.k djrs gq, lek;kUrxZr fuLrkj.k lqfuf’pr fd;k tk;sxkA 

2- Jh vfHk”ksd oekZ] lgk;d vfHk;Urk%&ckxs’oj uxjh; o Jh fot; dqekj VEVk ds dk;Z {ks=kUrxZr xzkeh.k 

{ks= ,oa fodkl [k.M x:M+ dk leLr dk;Z {ks=A 
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3-  Jh vkj0,l0 fo’odekZ ¼izHkkjh½lgk;d vfHk;Urk%&lSDVj izksxzke ls lacaf/kr leLr dk;Z ¼LoSi bUpktZ½ 

fodkl [k.M ckxs’oj dh [kjsghiV~Vh {ks= dh leLr is;ty ;kstukvksa ls lacaf/kr {ks=] nksQkM+ o /kkjh {ks= 

ds dk;ZA 

;g vkns’k rRdky izHkko ls ykxw gksxsaaA 

       ¼latho feJ½ 

       vf/k’kklh vfHk;Urk 

i=kad 1636@dk;kZy; vkns’k @43 fnukad 17-08-2013 

izfrfyfi& ---------------------------------------^^ 

 

11.         It is clear from the above that the petitioner was assigned 

additional work of Assistant Engineer vide order dated 22.12.2008 of the 

Executive Engineer in which it was clearly mentioned that for this additional 

work, no additional pay/allowance or any benefit regarding seniority will be 

permissible to the petitioner and any claim in future by the petitioner for 

the post of Assistant Engineer will not be acceptable. Vide letter dated 

03.07.2011, the Executive Engineer proposed to the Superintending 

Engineer that for quick disposal of various problems regarding drinking 

water in Bageshwar Branch and for participating in local meetings, Sri Rama 

Shankar Vishwakarma (Petitioner), Senior Junior Engineer working in the 

Branch will look after the work of Incharge Assistant Engineer, Bageshwar 

Branch in addition to his duties under an absolutely temporary 

arrangement. This proposal was approved by the Superintending Engineer 

vide his letter dated 12.07.2012 till further orders with the restriction that 

the petitioner will not be entitled to any benefit for this work nor will any 

seniority be affected. The aforesaid absolutely temporary arrangement will 

end on its own after the joining of the regular Assistant Engineer. 

Consequent to this approval, orders were issued by the Executive Engineer 

accordingly on 19.07.2012. The order of the Executive Engineer dated 

17.08.2013 is about distribution of work till further orders in which 

petitioner has again been shown as Incharge Assistant Engineer.   

12.         It is clear from the above that the assignment of the additional 

work of Assistant Engineer to the claim petitioner in Claim Petition No. 

21/NB/DB/2018 was of the same nature as the assignment of work to the 
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claim petitioners in Claim Petitions No. 40/DB/2018 and 41/DB/2018. In all 

three cases, such assignment of additional work of Incharge Assistant 

Engineer continued till their substantive appointments as Assistant 

Engineer. We agree with the observations made in Claim Petitions No. 

40/DB/2018 and 41/DB/2018 that in all these cases, the assignment of 

additional charge of Assistant Engineer was on ‘adhoc’ basis by way of ‘stop 

gap arrangement’. In its earlier judgment dated 18.09.2019 passed in Claim 

Petition No. 21/NB/DB/2018, the Tribunal has not appreciated  the fact that 

neither the petitioner was granted officiating promotion as Incharge 

Assistant Engineer dated 12.12.2008 nor it was a case of irregular 

appointment, which was regularized subsequently.  

13.           This Tribunal in its earlier judgment dated 18.09.2019 in Claim 

Petition No. 21/NB/DB/2021 proceeded on the assumption that the 

petitioner therein  was granted officiating promotion as Incharge Assistant 

Engineer on 22.12.2008 and since assignment of the officiating work of 

Assistant Engineer on 22.12.2008, he continued to perform such duties 

uninterruptedly till 30.06.2014 when he was regularly promoted in 

Assistant Engineer cadre.  The Tribunal  at that time wrongly equated it 

with a case of regularization of irregular appointment or confirmation of 

officiating appointment, while there was no appointment of any sort of the 

petitioner to the post of Assistant Engineer.  The Executive Engineer and 

the Superintending Engineer were not at all empowered to make any sort 

of appointment to the post of Assistant Engineer nor have they done it. In 

their orders/ correspondences, assignment of the additional work as 

Incharge Assistant Engineer in addition to the other work  of Junior 

Engineer has been clearly stated to be without any additional  

pay/allowance or benefit regarding seniority and without  creating any 

claim of the petitioner for the post of Assistant Engineer. In these orders, 

this assignment of additional work has been clearly stated to be till further 

orders or as under absolutely temporary arrangement. 
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14.       In all these three claim petitions, the issue of counting the 

previous continuous service rendered as Incharge Assistant Engineer before 

regular appointment as Assistant Engineer is similar.  It has been analyzed 

in great detail in the earlier judgments of this Tribunal in Claim Petition Nos. 

40/DB/2018 and 41/DB/2018. This analysis has been reproduced in para 5 

of this judgment. In addition, we would also like to refer to para 13 of the 

judgment of the Constitutional Bench of the Hon’ble Supreme Court in 

Direct Recruit Class II Engineering Officer’s Association vs. State of 

Maharashtra and others (1990) 2 SSC 715, which reads as below: 

“When the cases were taken up for hearing before us, it was faintly suggested 

that the principle laid down in Patwardhan's case was unsound and fit to be 

over-ruled, but no attempt was made to substantiate the plea. We were taken 

through the judgment by the learned counsel for the parties more than once 

and we are in complete agreement with the ratio decidendi, that the period of 

continuous officiation by a government servant, after his appointment by 

following the rules applicable for substantive appointments, has to be taken 

into account for determining his seniority; and seniority cannot be determined 

on the sole test of confirmation, for, as was pointed out, confirmation is one of 

the inglorious uncertainties of government service depending neither on 

efficiency of the incumbant nor on the availability of substantive vacancies. 

The principle for deciding inter se seniority has to conform to the principles of 

equality spelt out by articles 14 and 16. If an appointment is made by way of 

stop-gap arrangement, without considering the claims of all the eligible 

available persons and without following the rules of appointment, the 

experience on such appointment cannot be equated with the experience of a 

regular appointee, because of the qualitative difference in the appointment. 

To equate the two would be to treat two unequals as equal which would 

violate the equality clause. But if the appointment is made after considering 

the claims of all eligible candidates and the appointee continues in the post 

uninterruptedly till the regularisation of his service in accordance with the 

rules made for regular substantive appointments, there is no reason to 

exclude the officiating service for purpose of seniority. Same will be the 

position if the initial appointment itself is made in accordance with the rules 

applicable to substantive appointments as in the present case. To hold 

otherwise will be discriminatory and arbitrary. This principle has been 

followed in innumerable cases and has been further elaborated by this Court 

in several judgments including those in Baleshwar Dass v. State of U.P. and 

others, [1981] 1 SCR 449, and Delhi Water Supply and Sewage Disposal 

Committee and others v. R.K. Kashyap and others, [1989] Supp. 1 SCC 194, 

with which we are in agreement. In Narender Chadha and others v. Union of 

India and others, [ 1986] 1 SCR 211, the officers were promoted al- though 

without following the procedure prescribed under the rules, but they 

continuously worked for long periods of nearly 15-20 years on the posts 

without being reverted. The period of their continuous officiation was directed 

to be counted for seniority as it was held that any other view would be 

https://indiankanoon.org/doc/1057605/
https://indiankanoon.org/doc/1057605/
https://indiankanoon.org/doc/1057605/
https://indiankanoon.org/doc/667128/
https://indiankanoon.org/doc/667128/
https://indiankanoon.org/doc/667128/
https://indiankanoon.org/doc/968709/
https://indiankanoon.org/doc/968709/
https://indiankanoon.org/doc/968709/
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arbitrary and violative of Articles 14 and 16. There is considerable force in this 

view also. We, therefore, confirm the principle of counting towards seniority 

the period of continuous officiation following an appointment made in 

accordance with the rules prescribed for regular substantive appointments in 

the service” 

                                                                                      [Emphasis supplied] 

 

15.           The above clearly  spells the difference  between an appointment 

made by way of  stop gap arrangement, without considering the claims of  

the eligible  available persons and without following the rules of 

appointment as compared  to the case where the appointment is made 

after considering the claims of all eligible candidates and the appointee 

continues in the post uninteruuptedly till the regularization  of  his service 

in accordance with the rules made for regular  substantive appointments. In 

the first case, the Hon’ble Apex Court has held that the experience of such 

appointment cannot be equated with the experience  of a regular 

appointee, because of the qualitative difference in the appointment. In the 

second case, the Hon’ble Apex Court finds no reason to exclude the 

officiating service for the purpose of seniority. This is  reflected in the 

conclusions (A) and (B) of paragraph 47 of this judgment which have been 

referred to in the earlier judgments of t his Tribunal in Claim Petition no. 

40/DB/2018 and 41/DB/2018  and mentioned in para 5 above. 

16.             The Appointing Authority of the post of Assistant Engineer is the 

Government according to the service rules and in any exercise of promotion 

from the post of Junior Engineer  to the post of Assistant Engineer, whether 

adhoc or officiating  or  regular, the claims of all the eligible  available Junior 

Engineers would be considered by the Government/Appointing Authority.   

Had it been such a case of adhoc or officiating promotion, which would 

have continued till regular promotion, then the concerned  promotees 

would have been covered by the conclusion (B) of Para 47 of the above 

judgment of the Hon’ble Apex Court. Adhoc arrangement made in the case 

of the petitioners in these claim petitions by the Executive 

Engineer/Superintending Engineer have neither considered the claims of all 

the eligible  Junior Engineers in the State, as their jurisdiction was confined 
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only to their division/circle, nor have they done even the slightest sort of 

any  promotional exercise. Therefore, we hold that   even if  the assignment  

of additional work of Incharge Assistant Engineer  is deemed to be  some 

sort of appointment, it is covered under the corollary to the conclusion A of 

Para 47 of the above judgment of Hon’ble Apex Court. The other case-laws 

submitted by the petitioners for counting the period of assignment of 

additional charge of Incharge Assistant Engineer for the purpose of 

seniority are of no help to the petitioners as the facts, circumstances and 

sets of rules  therein are different compared to the case of petitioners and 

therefore, these case laws are not applicable in the case of the petitioners. 

17.  We may further  add that if such adhoc arrangements are 

counted for the purpose of seniority, it would lead to chaos, as other 

Junior Engineers of the State who might not have got the opportunity of 

assignment of additional work of Incharge Assistant Engineer in other 

divisions/circles despite their being senior to the petitioners would lag  

behind in seniority for no fault of their own.  

18. In view of the above,  we hold that the petitioners are not 

entitled to the relief of counting their earlier period of working as 

Incharge Assistant Engineer towards their seniority. However, they are 

entitled to regain their seniority over private respondents who were 

promoted earlier at roster points under reservation quota as stated in 

para 4 of this judgment. The seniority list dated 06.07.2017 has already 

been set aside by the judgment and order dated 28.07.2020 in Claim 

Petition No. 42/DB/2018, K.C.Painuli vs. State of Uttarakhand & others 

and ‘catch-up’ rule  as stated that judgment, will be applicable  in the case 

of the petitioners also.  

19. The petitioner in claim petition No. 41/DB/2017, had also sought 

the additional following relief: 

“1.)    Issue an order or direction in the nature of certiorari  by quashing the 

impugned orders dated 8th August 2017 (Annexure: A4 (Colly) to the claim petition) 

vide which the officiating appointment as In-charge Executive Engineer of the private 

respondent No. 30 has been made without properly  considering the seniority of the 

petitioner  as Assistant Engineer working in the Department of Uttarakhand Jal 



28 

 

Sansthan since the date of his officiating promotion to the post of Assistant Engineer 

i.e. 18.05.2010 in continuation to his regular promotion on 9.4.2013 and thereafter  

his working  as Officiating Executive Engineer since 27.09.2014 to till date 

uninterruptedly at Pithoragarh and Champawat Divisions of Uttarakhand Jal 

Sansthan contained  as Annexure: A-8 (Colly), Annexure: A-9 (Colly), Annexure: A-7 

(Colly) & Annexure: A-6 (Colly) to the claim petition.” 

 

        This Tribunal  in its earlier judgment dated 29.06.2018 at para 17.4 

had held that the O.M. dated 08.08.2017 is a transfer/posting order and 

according to  Section 4 of the U.P. Public Services Tribunal Act, 1976 (as 

applicable in Uttarakhand), it is beyond jurisdiction of the Tribunal to 

adjudicate upon grievances of employees related to transfers and 

postings. We reiterate the same.  

20.             In view of the above, following order is hereby passed: 

ORDER 

The claim petitions are partly allowed. As the impugned seniority 

list dated 06.07.2017 has already been set aside vide judgment and 

order dated 28.07.2020 in claim petition No. 42/DB/2018,  accordingly,  

by applying the catch-up rule as enunciated in that judgment, the 

respondents No. 1 & 2 are directed to revise the seniority of the 

petitioners vis-à-vis respective private respondents promoted earlier on 

roster points under reservation quota within four months from today.  

The rest of the reliefs claimed in the petitions are denied. 

No order as to costs.  

The copy of this judgment be also kept in the file of Claim 

Petitions No. 41/DB/2017 and 21/NB/DB/2018. 
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