
    BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL 
      BENCH AT NAINITAL 

 
 

 

 

Present:  Hon’ble Mr. Ram Singh 

 

       ------ Vice Chairman (J) 

 

   Hon’ble Mr. A.S.Nayal 

 

       -------Member (A) 

 

CLAIM PETITION NO. 11/NB/DB/2016 

 

1. Hridesh Kumar Sharma, aged 52 years S/o Devkinandan Sharma, R/o 

Moradabad, presently  working as Ganna Supervisor, District Udham 

Singh Nagar, Uttarakhand, Sl. No. 34. 

2. Murlidhar Upadhyaya, aged 51 years S/o Ramnuj Upadhyaya, Sl. No. 38, 

R/o presently working as Ganna Supervisor, District Udham Singh Nagar, 

Uttarakhand.  

3. Vijendra Giri, aged 55 years, S/o Bishambhar Singh Singh Giri, Sl. No. 32 

R/o presently working as Ganna Supervisor,  District  Haridwar, 

Uttarakhand. 

4. Ram Samujha Maurya, aged 57 years, S/o Ram Sewak Maurya, Sl. No. 

68, R/o presently working as Ganna Supervisor, District Udham Singh 

Nagar, Uttarakhand.  

5. Dharma Nath Singh, aged 53 years, S/o Ram Narayan Sigh, Sl. No. 69, 

R/o presently working as Ganna Supervisor District Udham Singh Nagar, 

Uttarakhand.  

6. Rajesh Kumar, aged 46 years, S/o Kewal Ram, Sl. No. 93, R/o presently 

working as Ganna Supervisor District Haridwar, Uttarakhand.  

7. Hrishankar Gangwar, aged 52 years, S/o Kewal Ram, Sl. No. 65, R/o 

presently working as Ganna Supervisor, District Udham Singh Nagar, 

Uttarakhand. 

8. Ram Singh Bishnoi, aged 59 years, S/o Ram Chandra Singh, Sl. No. 64, 

R/o presently working as Ganna Supervisor, District Udham Singh Nagar, 

Uttarakhand. 

                                                                                            …...………Petitioners    
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                                                      VERSUS 
 
 

1. The State of Uttarakhand through Secretary, Cane/Ganna, Uttarakhand 

Government, Dehradun. 

2. The Cane Commissioner, Uttarakhand, Head Office, Kashipur, District 

Udham Singh Nagar. 

3. The Joint Cane & Sugar Commissioner, Uttarakhand, Kashipur, District 

Udham Singh Nagar. 

4. The Assistant Cane Commissioner, Uttarakhand, Rudrapur, District 

Udham Singh Nagar. 

5. The Chairman, Uttarakhand State Public Service Commission, through its 

Secretary, Roorkee at Haridwar, District Haridwar. (Person promoted on 

the post of Ganna Vikas Nirikshak) 

6. Mohammad Yunus, aged 58 years, S/o Mohammad Yashin, Sl. No. 49, 

R/o presently working as Ganna Supervisor, Kichhha, District Udham 

Singh Nagar, Uttarakhand. (Now promoted on Ganna Vikash Nirikshak). 

7. Mohan Singh, aged 59 years, S/o Ram Chandra Singh, Sl. No. 50, R/o 

presently working as Ganna Supervisor, Bajpur, District Udham Singh 

Nagar, Uttarakhand(Now promoted on Ganna Vikash Nirikshak). 

8. Het Ram, aged 59 years, S/o Nanki Ram Sl. No. 48, R/o presently 

working as Ganna Supervisor, Kashipur, District Udham Singh Nagar, 

Uttarakhand. (Now promoted on Ganna Vikash Nirikshak). 

9. Mitan Singh, aged 59 years, S/o Dungar Singh, Sl. No. 56, R/o presently 

working as Ganna Supervisor, Bajpur, District Udham Singh Nagar, 

Uttarakhand (Now promoted on Ganna Vikash Nirikshak). 

10. Sher Singh Yadav, aged 59 years, S/o Gumani Singh, Sl. No. 57, R/o 

presently working as Ganna Supervisor, Nadehi, District Udham Singh 

Nagar, Uttarakhand (Now promoted on Ganna Vikash Nirikshak) 

11. Shripal Singh, aged 51 years S/o Mahavir Singh, Sl. No. 72, R/o presently 

working as Ganna Supervisor, Doiwala (Now promoted on Ganna Vikash 

Nirikshak) 

12. Jai Singh, aged 55 years, S/o Punna Singh, Sl. No. 78, R/o presently 

working as Ganna Supervisor, Iqbalpur, Haridwar, Uttarakhand (Now 

promoted on Ganna Vikash Nirikshak) 

13. Sompal Singh, aged 58 years S/o Bool Chand, Sl. No. 79, R/o presently 

working as Ganna Supervisor, Iqbalpur, Haridwar, Uttarakhand (Now 

promoted on Ganna Vikash Nirikshak) 

14. Tej Pal Singh, aged 51 years, S/o Ghashita Singh, Sl. No. 35, R/o 

presently working as Ganna Supervisor, Kashipur, District Udham Singh 

Nagar, Uttarakhand (Now promoted on Ganna Vikash Nirikshak) 
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15. Yash Pal Singh, aged 59 years, S/o Jugnandan Singh, Sl. No. 42, R/o 

presently working as Ganna Supervisor, Bajpur, District Udham Singh 

Nagar, Uttarakhand (Now promoted on Ganna Vikash Nirikshak)  

16. Bharat Singh, aged 59 years, S/o Aman Singh, Sl. No. 46, R/o presently 

working as Ganna Supervisor, Sitarganj, District Udham Singh Nagar, 

Uttarakhand.(Now promoted on Ganna Vikash Nirikshak) 

17. Rakesh Kumar, aged 47 years, S/o Phul Nath Singh, Sl. No. 91, R/o 

presently working as Ganna Supervisor, Kichchha, District Udham Singh 

Nagar, Uttarakhand (Now promoted on Ganna Vikash Nirikshak) 

18. Udal Singh, aged 47 years, S/o Mangal Singh, Sl. No. 92, R/o presently 

working as Ganna Supervisor, Sitarganj, District Udham Singh Nagar, 

Uttarakhand (Now promoted on Ganna Vikash Nirikshak) 

19. Surendra Singh, aged 48 years, S/o Vijai Pal Singh, Sl. No. 94, R/o 

presently working as Ganna Supervisor, Kichchha, District Udham Singh 

Nagar, Uttarakhand (Now promoted on Ganna Vikash Nirikshak) 

20. Gandhi Ram, aged 50 years, S/o Ram Diya, Sl. No. 96, R/o presently 

working as Ganna Supervisor, Luxur, District Haridwar, Uttarakhand 

(Now promoted on Ganna Vikash Nirikshak) 

21. Samay Singh, aged 48 years, S/oHarphool Singh, Sl. No. 99, R/o presently 

working as Ganna Supervisor, Libbarheri, District Haridwar, Uttarakhand 

(Now promoted on Ganna Vikash Nirikshak) 

22. Surajbhan Singh, aged 48 years, S/o Bhopal Singh, Sl. No.100, R/o 

presently working as Ganna Supervisor, Luxur, District Haridwar, 

Uttarakhand (Now promoted on Ganna Vikash Nirikshak) 

                                                                                             

…………….Respondents 
  

                           Present:                 Sri A.D.Tripathi, Ld. Counsel  
             for the petitioners. 
 

             Sri V.P. Devrani, Ld. A.P.O. 
             for the Respondents No. 1 to 4  

  
   

JUDGMENT 
 

                DATED: NOVEMBER 13, 2018 

HON’BLE MR. RAM SINGH, VICE CHAIRMAN (J) 
 

1.             The petitioners have filed this petition for the following 

reliefs:- 

“ (i) To set aside  promotion order dated 16 March 2016 

by which  the juniors have been promoted ignoring the senior 
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most employee of the same cadre having common seniority 

list in the light of statutory  service rules 2013. 

(ii)   To issue direction/order to the respondent to give 

promotion to the senior most employees from the very date 

of promotion i.e. 16.03.2016 given to the juniors to them. 

 

(iii) To pass any other or further order which this 

Hon’ble Court may deem fit and proper in facts and 

circumstances of the case. 

(vi) Cost of the petition may be awarded in favour of 

the petitioner.” 

 

2.                According to the petitioners, the respondents passed the 

impugned order of promotion of their juniors from the post of Cane 

Supervisor to Cane Development Inspector, applying the wrong 

criteria of promotion. Under the rules, the criteria for promotion is 

‘seniority subject to rejection of unfit’ but respondents applied the 

criteria of ‘seniority-cum-merit’ and thus, the provisions of the 

concerned Rules, applicable on the petitioners, have been violated. 

Hence, it has been challenged that the order of promotion is an 

arbitrary, illegal and against rules and Article 14 and 16 of the 

Constitution of India.  

3.              The petition was opposed by the respondents on the ground 

that following the due process of law and the relevant service rules, 

the impugned order was passed, which is correct, perfect and legal in 

the eyes of law and requires for no interference. According to the 

respondents, the concerned Uttarakhand Subordinate Ganna (Group-I 

and Group-II General) Service Rules, 2013 (hereinafter referred to as 

Service Rules of 2013) were  followed and selection process was 

conducted on the basis of  the procedure laid down in the 

Uttarakhand (inside the purview of the Public Service Commission 

posts) procedure Rules, 2010 (hereinafter referred to as Procedure 

Rules, 2010) and Public Service Commission Procedural Rules, 2003, 
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and on that basis, the petitioners were not found fit for promotion, 

hence, impugned order was passed. 

4.             The petitioners in their Rejoinder Affidavit have reiterated 

that the wrong criteria were applied by the respondents and juniors 

were promoted ignoring the claim of petitioners. 

5.               We have heard both the sides and perused the record. 

6.              This fact is admitted to both the sides that the relevant 

service rules applicable in the matter is Uttarakhand Subordinate 

Ganna (Group-I and Group-II General) Service Rules, 2013, issued on 

24.09.2013. Rule 5 of the same prescribed  the source of recruitment 

of Cane  Development Inspector, which is quoted below:- 

“5(1) (d)…………….. 

 ([k)   Lkewg nks& lkekU; in& xUuk fodkl fujh{kd] 

    ¼,d½ iPpkl izfr’kr  vk;ksx ds ek/;e ls lh/kh HkrhZ }kjkA 

    ¼nks½   iPpkl izfr’kr lewg rhu ds LFkk;h xUuk Ik;Zos{kdksa esa ls] ftUgksaus 

HkrhZ ds o”kZ esa] ftlls fjfDr;ksa dk laca/k gks] izFke fnukad dks ml :Ik esa de 

ls de ikap o”kZ dh lsok iw.kZ dj yh gks] vuqi;qDr dks vLohdkj djrs gq, 

T;s”Brk ds vk/kkj ij] vk;ksx ds ek/;e ls inksUufr }kjkA” 

Hence, as per Rules 50% posts of Cane Development Inspectors are to 

be filled up by promotion from the Cane Supervisors. The petitioners 

as well as private respondents, all were working on the post of Cane 

Supervisor and were having experience of more than 5 years, as 

required by the law.  

              Rule 16 of the Service Rules of 2013 prescribed the procedure 

of recruitment by promotion, which quoted below:- 

^^16- IknksUufr }kjk HkrhZ le;&le; ij ;Fkkla’kksf/kr mRrjk[k.M yksd 

lsok vk;ksx lijke’kZ p;uksUUkfr ¼izfdz;k½ fu;ekoyh] 2003 ds vuqlkj 

vuqi;qDr dks vLohdkj djrs g q;s T;s”Brk ds vk/kkj ij dh tk;sxhA^^ 
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7.                 The respondents have submitted that while considering 

the petitioners for promotion, the mRrjk[k.M yksd lsok vk;ksx lijke’kZ 

p;uksUUkfr ¼izfdz;k½ fu;ekoyh] 2003 (hereinafter referred to as Rules of 2003) 

was to be followed. Respondent department submitted a list of 

eligible candidates before the Commission. Admittedly, in this list, the 

petitioners were senior but while considering them for promotion, 

Rules of 2003 was to be followed. Part-3 of the Rules of 2003, 

prescribed the procedure for selection on the basis of merit and Part-4 

prescribed for procedure selection on the basis of seniority, which are 

quoted below:- 

“Hkkx&3 

;ksX;rk ds ekun.M ls inksUufr dh izfdz;k 

 7-  bl Hkkx dk ykxw gksuk& 

    ;fn fu;e 5 ds micU/kksa ds vk/kkj ij ;ksX;rk ds ekun.M ls inksUUkfr djuk 

gks rks bl Hkkx esa fu/kkZfjr izfdz;k dk vuqlj.k fd;k tk;sxkA 

8- ik=rk lwph tS;kj djuk& 

  fu;qfDr izkf/kdkjh] izR;sd Js.kh vFkkZr~ lkekU;] vuqlwfpr tkfr vkSj tutkfr ds 

vH;fFkZ;ksa dh vyx&vyx rhu lwfp;kW mDr Js.kh ds fy, miyC/k fjfDr;ksa dks ǹf”B 

esa j[krs gq,] rS;kj djsxk tks T;s”Bre ik= vH;fFkZ;ksa dh ik=rk lwph dgh tk;sxh] 

ftuesa ;FkklEHko fjfDr;ksa dh la[;k ds rhu xquk fdUrq de ls de vkB uke j[ks 

tk;saxs% 

izfrcU/k ;g gS fd ;fn HkrhZ ,slh fjfDr;ksa ds fy,] tks HkrhZ ds ,d o”kZ ls vf/kd 

vof/k ds nkSjku gqbZ gks] dh tkuh gks rks izR;sd ,sls o”kZ ds lEcU/k esa i`Fkd ik=rk 

lwfp;kW rS;kj dh tk;saxh vkSj ml n’kk esa HkrhZ ds f}rh; vkSj vuqorhZ o”kksZ ds fy, 

ik=rk lwfp;kW rS;kj djrs le;] ik=rk lwfp;ksa esa lfEefyr fd;s tkus okys 

vH;fFkZ;ksa dh la[;k fuEufyf[kr gksxh%& 

¼d½ fnrh; o”kZ ds fufer& mDr vuqIkkr ds vuqlkj la[;k vkSj izFke o”kZ ds fufeRr 

fjfDr;ksa dh la[;k dk ;ksx] 

¼[k½ r̀rh; o”kZ ds fufeRr& mDr vuqikr ds vuqlkj la[;k vkSj izFke rFkk f}rh; 

o”kZ ds fufeRr fjfDr;ksa dh la[;kvksa dk ;ksx] 

vkSj blh izdkj vkxs Hkh% 

vxzsRrj izfrcU/k ;g gS fd ftu vH;fFkZ;ksa dks] izFke n`”V;k] inksUufr ds fy, 

mi;qDr u le>k tk;] mudh x.kuk mDr vuqikr ds fufeRr ugha dh tk;sxh vkSj 
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muds uke ds lkeus muds lEcU/k esa bl izdkj fopkj u fd;s tkus ds vk’k; dh 

,d fVIi.kh fy[k nh tk;sxhA 

Li”Vhdj.k 1& 

bl fu;e esa ^^fjfDr;ksa dh la[;k^^ dk rkRi;Z ,slh ekSfyd] vLFk;h ;k LFkkukiUUk 

fjfDr;ksa dh dqy la[;k ls gS tks HkrhZ ds o”kZ esa gqbZ gksa 

Li”Vhdj.k 2& 

 lHkh izdkj dh fjfDr;ksa dks lekfo”V djus ds fy, ik=rk dh ,d ,dy lwph 

rS;kj dh tk;sxhA 

9- vk;ksx dks lwfp;kW Hkstuk& 

 fu;qfDr izkf/kdkjh ik=rk dh lhek esa vkus okys leLRk O;ofDr;ksa dh indze lwph 

rFkk ik=rk dh lwph ;k lwfp;kW vkSj muesa ;k muesa lfEefyr vH;fFkZ;ksa dh pfj=  

vk;ksx dh izsf”kr djsxk vkSj HkrhZ ds izR;sd o”kZ dh] ftlds fy, p;u izLrkfor gS] 

fjfDr;ksa dh la[;k Hkh vk;ksx dks lwfpr djsxkA 

10- ik=rk dh lwph dk iqujh{k.k& 

;fn fdlh ekeys esa vk;ksx dks ;g izrhr gks fd fu;e 9 ds v/khu mls izkIr lwph 

;k lwfp;ksa esa lfEefyr ukeksa esa ls visf{kr la[;k esa mi;qDr vH;FkhZ izkIr u gks 

ldsaxs rks ;g fu;qfDr izkf/kdkjh ls mruh vf/kd la[;k esa T;s”Bre] vFkok lHkh ik= 

vH;fFkZ;ksa ds uke vkSj pfj= iaft;kW mlesa lfEefyr djus ds fy, dg ldrk gS 

ftUgsa og mfpr le>s vkSj fu;qfDr izkf/kdkjh rn~uqlkj fu;e 8 esa nh xbZ fdlh ckr 

ds gksrs gq, Hkh] mDr lwph ;k lwfp;ksa dks iqujhf{kr djsxkA 

11- p;u lfefr& 

 fu;qfDr izkf/kdkjh }kjk ,d p;u lfefr la?kfVr dh tk;sxh ftlesa fuEufyf[kr 

gksaxs%& 

  ¼1½ vk;ksx dk izfrfuf/kRo djus okyk mldk v/;{k ;k lnL; lfefr dk v/;{k 

gksxk] 

  ¼2½ fu;qfDr izkf/kdkjh] rFkk 

       ¼3½ mlh foHkkx ;k fdlh vU; foHkkx dk ljdkj }kjk uke fufnZ”V dksbZ T;s”B 

vf/kdkjh] fdUrq izfrcU/k ;g gS fd ;fn jkT;iky   fu;qfDr izkf/kdkjh gksa rks 

lkekU;r;k mDr foHkkx dk foHkkxk/;{k bl [k.M ds v/khu uke fufnZ”V fd;k 

tk;sxkA 

         12- p;u ds fy;s fnukad fuf’pr djuk& 

¼1½ fu;qfDr izkf/kdkjh vk;ksx ds ijke’kZ ls p;u ds fy, dksbZ fnukad fuf’pr 

djsxk% 

 izfrcU/k ;g gS fd p;u dk;Z ,d ;k mlls vf/kd fnuksa rd fd;k tk ldrk 

gSA 
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¼2½ ;fn vk;ksx ;k fu;qfDr izkf/kdkjh ;g vko’;d le>s fd ik=rk dh lwph ;k 

lwfp;ksa esa lekfo”V leLr ;k fdlh Hkh vH;FkhZ dk lk{kkRdkj p;u lfefr }kjk 

fd;k tkuk pkfg, rks fu;qfDr izkf/kdkjh] ;FkkfLFkfr] ,sls vH;fFkZ;ksa ;k vH;FkhZ dks 

mDr iz;kstu ds fy, mi;qDr fnukad ;k fnuksa ij cqyk;sxkA 

¼3½ p;u lfefr izR;sd ekeys esa vH;fFkZ;ksa dh pfj= iaft;ksa ij fopkj djsxh vkSj 

fdlh vU; ckr ij Hkh fopkj dj ldrh gS tks mldh jk; esa laxr gksA  

13- p;u lwph& 

           p;u lfefr ;ksX;rk ds vuqlkj ,d lwph vFkkZr~ p;u lwph rS;kj 

djsxh ftlesa fu;e 9 ds v/khu vk;ksx dks lwfpr dh x;h fjfDr;ksa ds izfr ekSfyd 

:i ls fu;qDr fd;s tkus ds fy;s flQkfj’k fd;s x;s vH;fFkZ;ksa ds uke gksaxs% 

         izfrcU/k ;g gS fd ;fn HkrhZ ,slh fjfDr;ksa ds fy;s] tks HkrhZ ds ,d o”kZ ls 

vf/kd vof/k ds nkSjku gqbZ gks] dh tk; rks izR;sd ,sls o”kZ ds lEcU/k esa p;u ml 

o”kZ ds fy, rS;kj dh x;h ik=rk lwph ls fd;k tk;sxkA ,slh n’kk esa fdlh o”kZ dh 

fjfDr;ksa ds izfr pqus x;s vH;fFkZ;ksa ds uke ;FkkfLFkfr mlls ckn ds o”kZ ;k o”kks± dh 

ik=rk lwph ;k lwfp;ksa esa ls] f}rh; vkSj vuqorhZ o”kk s± dh ik=rk lwfp;ksa ls p;u 

djus ds iwoZ fudky fn;s tk;saxsA   

14- vk;ksx dk vuqeksnu&  

 vk;ksx] p;u lfefr dh flQkfj’kksa ij fopkj djsxk vkSj rRi’pkr~ ;Fkk 

vuqeksfnr p;u lwph fu;qfDr izkf/kdkjh dks HkstsxkA 

15- T;s”BrkØe esa p;u lwph dk fQj ls Øec) fd;k tkuk& 

 fu;qfDr izkf/kdkjh T;s”BrkØe esa p;u lwph dks fQj ls Øec) djsxkA 

16- p;u lwph ls fu;qfDr& 

 p;u lwph esa lfEefyr vH;fFkZ;ksa dks fu;e 9 ds v/khu vk;ksx dks ;Fkk 

vf/klwfpr fjfDr;ksa ds izfr ml Øe esa fu;e 15 ds v/khu fQj ls Øec) dh x;h 

lwph esa muds uke vk;s gksa] fu;qDr fd;k tk;sxk%   

 izfrcU/k ;g gS fd ;fn ifjoh{kk ds nkSjku fdlh Hkh le; fu;qfDr izkf/kdkjh 

dks ;g izrhr gks fd ekSfyd :i ls fu;qDr ljdkjh lsod larks”k iznku djus esa 

foQy jgk gS rks og mls dksbZ dkj.k crk;s fcuk ml in ij ftlls inksUur fd;k 

x;k gS] izR;kofrZr dj ldrk gS% 

 

 vxzsrj izfrcU/k ;g gS fd HkrhZ ds fdlh o”kZ dh p;u lwph dk mi;ksx 

HkrhZ ds mlh o”kZ dh fjfDr;ksa ds fy;s fd;k tk;sxkA 

 

Hkkx&4 

inksUufr dh izfØ;k 

 ;fn vuqi;qDr dks vLohÑr djrs gq, T;s”Brk ekun.M gks% 

17- bl Hkkx dk ykxw gksuk& 
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 ;fn fu;e 5 ds micU/kksa ds vk/kkj ij] vuqi;qDr O;fDr;ksa dks vLohdkj djrs 

gq, T;s”Brk ds ekun.M ls inksUufr dh tkuh gks] rks bl Hkkx esa fu/kkZfjr izfØ;k 

dk vuqlj.k fd;k tk;sxkA 

18- ik=rk lwph rS;kj djuk& 

 ¼1½ fu;e 19 esa vU;Fkk micfU/kr ds flok;] fu;qfDr izkf/kdkjh] izR;sd 

vuqHkkx ls vFkkZr~ lkekU;] vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ds vH;fFkZ;ksa dh 

vyx&vyx rhu lwfp;k¡ ftls T;s”Bre ik= vf/kdkfj;ksa dh ik=rk lwfp;k¡ dgk 

tk;sxk] rS;kj djsxkA ftlesa mDr izR;sd vuqHkkx ds fy;s miyC/k fjfDr;ksa dks n`f”V 

esa j[krs gq, ;FkklEHko fuEufyf[kr vuqikr esa uke fn;s tk;saxs%& 

   1 ls 5 rd fjfDr;ksa ds fy,&fjfDr;ksa dh la[;k dk nqxquk fdUrq de ls de 5A 

   5 ls vf/kd fjfDr;ksa ds fy;s&fjfDr;ksa dh la[;k dk Ms<+ xquk fdUrq de ls de 

10A 

   fu;e 8 dk izFke izfrcU/kkRed [k.M vkSj Li”Vhdj.k ;Fkko’;d ifjorZu lfgr bl 

fu;e ij ykxw gksaxsA 

       ¼2½ Hkkx rhu esa fu;r ‘ks”k izfØ;k ;Fkk vko’;d ifjorZuksa lfgr bl Hkkx ds 

v/khu dh x;h inksUufr ij ykxw gksxh flok; blds fd Hkkx rhu esa vfHkfn”V p;u 

lwph] p;u lfefr }kjk vuqi;qDr dks vLohdkj djrs gq,] T;s”BrkØe esa rS;kj dh 

tk;sxhA  

        19- dqy ekeyksa esa p;u lfefr la?kfVr u djus dk vf/kdkj&  

 fu;e 18 esa fdlh ckr ds gksrs gq, Hkh ;fn fdlh n’kk esa Hkjh tkus okyh 

fjfDr;ksa dh la[;k de gks vkSj fu;qfDr izkf/kdkjh dk ;g fopkj gks fd T;s”Bre 

vH;FkhZ ;k vH;FkhZx.k inksUufr ds fy, iw.kZr% ;ksX; gS vkSj rnuqlkj dksbZ vfrØe.k 

ugha gksrk gS] rks vk;ksx ;fn og fu;qfDr izkf/kdkjh ds fopkj ls lger gks] izLrko 

dk lh/ks vuqeksnu dj ldrk gSA ml n’kk esa dksbZ Hkh p;u lfefr la?kfVr djus 

dh vko’;drk ugha gS vkSj bl izdkj vuqeksfnr vH;FkhZ ;k vH;FkhZx.k inksUufr ds 

fy, ;Fkkfof/k p;u fd;s x;s le>s tk;saxsA^^ 

Accordingly, Rule 18 of the Rules of 2003 specifically mentioned 

that procedure for conducting the proceedings will be followed with 

necessary amendments and subject to the condition that the list of 

promotion will be prepared by the DPC according to the ‘seniority 

subject to the rejection of unfit.’ 

8.              Learned counsel for the parties have also mentioned that 

another procedural Niyamawali was issued by the Public Service 

Commission on 10.02.2011 ,which is known as mRrjk[k.M ¼yksd lsok 

vk;ksx {ks=kUrxZr½ jkT;k/khu lsokvksa esa ^^vuqi;qDr dks vLohdkj djrs gq, T;s”Brk^^ ,oa 
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^^Js”Brk^^ ds vk/kkj ij inksUufr }kjk fd;s tkus okys p;uksa esa viu;h tkus okyh 

izfdz;k fofu;ekoyh] 2010 (hereinafter referred to as Regulations of 2010).  

9.             These Regulations of 2010 prescribed the procedure for the 

matters of promotions, on the basis of the ‘seniority-cum-merit’ as 

well as ‘seniority subject to rejection of unfit’ and purely on ‘merit’. 

Regulation-3 jointly prescribes for procedure for ‘seniority-cum-merit’ 

and ‘seniority subject to rejection of unfit’. Whereas, the Regulation-4 

prescribes for selection on the basis of merit and in this matter, the 

relevant Regulation is Regulation-3. 

10.    Admittedly, there are three criteria for promotion i.e. (i) 

Seniority subject to rejection of unfit (ii) Seniority-cum-merit and (iii) 

Merit. It is an admitted fact that the criteria for promotion is always 

mentioned in the relevant service Rules and the Agency, conducting 

the DPC may it be the Public Service Commission, cannot apply a 

different criteria for promotion. 

11.   The relevant service rules, in this matter are the Rules of 

2013. Rule 5 (1) (Kha)-Part-2 prescribes  that 50% promotions for the 

post of Cane Development Inspector, will be made from those Cane 

Supervisors, who have completed at least 5 years of service and they 

will be promoted on the  basis of ‘seniority subject to rejection of 

unfit’. Similarly, Rule 16 also prescribes the criteria for promotion, 

which specifically mentions as ‘vuqi;qDr dks vLohdkj djrs gq;s T;s”Brk’. 

Learned counsel for the petitioners has raised the point that neither 

the Public Service Commission nor any other body can change the 

criteria mentioned in the concerned Service Rules.  

12.    In support of their contention, the petitioners have referred 

to certain law laid down by the Hon’ble Apex Court. In Durga Charan 

Mishra  vs. State of Orissa and others (1987)4 SCC 646, it was held 

that the Public Service Commission had no power  to prescribe such 
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minimum standard for determining the suitability of  candidates for 

appointment, if  it is not prescribed in the concerned Service Rules and 

in para 15 of the judgment, following observation was made by the 

Hon’ble Apex Court  which reads as under:- 

“15.............The Commission which has been constituted under 
the Rules must, therefore faithfully follow the Rules. It must 
select candidates in accordance with the Rules. It cannot 
prescribe additional requirements for selection either as to 
eligibility or as to suitability. The decision of the Commission to 
prescribe the minimum marks to be secured at the viva voce 
test would, therefore, be illegal and without authority.” 

13.  In Balbir Singh Bedi vs. State of Punjab and others (2013)11 

SCC, 746, it was also held by the Hon’ble Apex Court that the eligibility 

criteria of promotion “seniority-cum-merit” and  “merit-cum-

seniority” are totally different. In case of ‘seniority-cum-merit’ greater 

emphasis is on seniority even though it is not the deciding factor, 

while in case of ‘merit-cum-seniority’ merit is the deciding factor.  

14. However, in the present case, the merit was not to be 

considered and only criteria for promotion is ‘seniority subject to 

rejection of unfit’. 

15. The Hon’ble Apex Court in the case of Sher Singh  & others 

vs. Surinder Kumar & others, 1998(4) SLR, 357, further held that  

while making selection, the authority should follow the criteria  for 

making promotion from one post to other and it was “seniority-cum-

merit” and if  promotion were made on the basis of ‘merit-cum- 

seniority’,  then it vitiates the whole selection process.  

16. Learned counsel for the petitioners has argued that although 

in the case of ‘merit-cum-seniority’ and ‘seniority-cum-merit’, the 

merit has to be seen but in the case of ‘seniority-cum-merit’, merit 

cannot supersede the seniority, as settled by the Hon’ble Apex Court. 

We agree with this argument. 
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17.      However, in the present case before this Court, both the 

criteria cannot be applied and only criteria of ‘seniority subject to 

rejection of unfit’, was to be applied.   

18.      Learned counsel for the petitioners also argued that the 

Hon’ble Apex Court in the case of Durga Charan Mishra (Supra) has 

also laid down that the Public Service Commission cannot prescribe 

additional requirements for selection either as to eligibility or as to 

suitability over those which are prescribed in the service rules. Where 

the Rules do not prescribe for viva voce, the Commission cannot 

prescribe the minimum marks to be secured at the viva voce test.  

19. Learned counsel for the petitioners has argued that in the 

cases, when ‘seniority-cum-merit’ was the criteria (although in the 

present case, the  criteria is different) it does not violative assessment 

of comparative merit as held in B.V. Sivaiah vs. K. Addanki Babu, AIR 

1998 Supreme Court, 2565. The Hon’ble Apex Court in para-18 has 

held as under:- 

“18.   We thus arrive at the conclusion  that the criterion of 

‘seniority-cum-merit’ in the matter of promotion postulates 

that given the minimum necessary  merit, requisite for 

efficiency of administration, the senior, even though less 

meritorious, shall have priority and a comparative  

assessment of merit is not required to be made. For assessing 

the minimum necessary merit the competent authority can 

lay down the minimum standard that is required and also 

prescribe the mode of assessment of merit of the employee 

who is eligible for consideration formance on the basis of 

service record and interview  and prescribing  the minimum 

marks  which would entitle a person to be promoted on the 

basis of seniority-cum-merit”. 

20. This court agree with learned counsel for the petitioners that  

even in the case of ‘seniority-cum-merit’, the seniority cannot be 

ignored. However, in the case in hand, the criteria  was neither ‘merit-

cum-seniority’ nor ‘seniority-cum-merit’, rather it was purely ‘seniority 



13 

 

subject to rejection of unfit.’ This court agree with the argument that 

while applying the criteria of ‘seniority subject to rejection of unfit’, 

the comparative assessment of ‘merit’ cannot be made by the 

Commission.  We hold that the concerned Service Rules of 2013 were 

made under Article 309 and the criteria of promotion mentioned in 

these rules, cannot be changed by the Agency (Public Service 

Commission), applying their procedural Regulations.  

21.  Learned counsel for the petitioners also referred to the 

judgment of the Hon’ble Apex Court, passed in State of Punjab vs. 

Manjit Singh (2003)11 Supreme Court Cases 559, wherein it was held 

that the Public Service Commission could not resort to screening test 

to shortlist the candidates for recruitment and fixing the cut-off marks 

for such purpose, was held improper. In our view, although, the facts 

of that case were different, but the ratio of the judgment of the 

Hon’ble Apex Court has been that, if the  Rules do not prescribe for 

the minimum standard or any new type of test, that cannot be applied 

by the Commission, prescribing their own criteria.  

22. Referring to another  judgment of the Hon’ble Apex Court, 

passed in Syed Mohammad Vs. Union of India and others, 2017 SCC 

OnLine  SC 1170. Learned counsel for the petitioners has also argued 

that if the rule does not prescribe the minimum qualifying marks for 

the interview or other test, for the purpose of selection, whether a 

candidate participates  in the interview or not, is of no relevance, 

since,  assuming, he had been granted zero marks in case he had 

otherwise obtained better marks  in the written examination and the 

performance appraisal, he is eligible to be promoted since the 

selection is based on seniority-cum-merit and since there is also no 

provision for disqualifying  an  incumbent  then that criteria cannot be 

applied.  
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23. Although the facts of that case to some extent are different 

but in the case of ‘seniority-cum-merit’, all the judgments of the 

Hon’ble Apex Court also laid down that even less meritorious 

candidate, if senior, would also be considered.  

24. Hence, there is a difference between ‘seniority subject to 

rejection of unfit’ and ‘seniority-cum-merit’ and we hold that in the 

former, only ‘seniority’ was to be seen with the proviso that a person  

having an adverse  remarks, will not be entitled for promotion, 

whereas in the later, the promotion will be made according to the 

seniority, but his merit will also to be seen so as to pass a minimum 

standard. In the present case, the criteria for promotion, mentioned in 

the Rules  was ‘seniority subject to rejection of unfit’, which means 

that if a person is senior and is not having any adverse entry for a 

certain period, he will be given promotion and cannot be superseded 

by his  junior.  

25. Learned counsel for the petitioners has argued that while 

taking the promotional exercise, the DPC has applied the wrong 

criteria of ‘seniority-cum-merit’ in this case, and they have given 

weightage to the merit of the candidates, after taking into 

consideration their 10 years entries and fixing a minimum criteria for 

that, seniority was ignored. We agree with this argument. 

26.  Learned counsel for the respondents replied this point with 

the argument that following the due procedure, set by the Regulations 

of 2010, the promotional exercise was completed. Those procedural 

Regulations were made by the Commission and  in our view, it cannot 

supersede the Service Rules of 2013, framed under Article 309. 

Learned counsel for the  respondents has also argued that to judge the 

suitability for promotion, the Procedural Rules, 2010 were followed, 

whereas, in the opinion of the court, this Viniyamawali cannot 

supersede the Service Rules. 
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27. However, even if applying this Viniyamawali, we are of the 

view that the contention of the respondents cannot be accepted 

because of the reasons that Rule 3 of this Viniyamawali prescribed the 

procedure combinedly for both the criteria of ‘seniority subject to 

rejection of unfit’ and ‘seniority-cum-merit’  and we are of the view 

that the principle of ‘seniority-cum-merit’ cannot be applied for the 

criteria ‘seniority subject to rejection of unfit’.  

28.   Rule 3 sub rule (1) specifically prescribes that the names 

mentioned in the eligibility list will be considered according to the 

seniority and after considering the senior person and deciding him fit 

or unfit, the next person will be considered. Sub-rule (2) & (3) are, 

however, applicable in the case of ‘seniority-cum-merit’ and after 

following the Sub-Rule (2) & (3), the merit of a person will be declared 

fit. This court is of the view that Sub-Rule (2) & (3) are for the criteria 

of ‘seniority-cum-merit’ because this Rule, nowhere prescribed how 

‘unfit’ person will be declared. So, Rule 3- sub-rule (2) & (3) cannot be 

applied for the criteria of ‘seniority subject to rejection of unfit’ 

because it nowhere prescribed about the candidate who is unfit.  

29.    However, Sub-rule (4) of Rule 3 to some extent prescribes 

the procedure for  ‘seniority subject to rejection of unfit’ and it reads 

as under:- 

“¼4½ ;fn fdlh o”kZ esa okf”kZd xksiuh; izfof”V esa vFkok fo’ks”k izfrdwy izfof”V 

ds :Ik esa fdlh vH;FkhZ dh lR;fu”Bk lafnX/k vafdr gksrh gS rks ftl o”kZ ,slh 

izfof”V vafdr dh x;h gS ml o”kZ ls 05 o”kZ rd ,sls vH;FkhZ dks inksUufr gsrq 

vgZ ugh le>k tk;sxkA” 

Hence, if in the annual or special adverse entry, the integrity of a 

person is doubtful, then he will be deemed to be unfit for promotion 

for next five years  of such entry. So this sub-rule (4) clarifies the 

position that if a person’s annual entries or special entries are adverse, 

he will not be fit for promotion for next five years. In other words, a 
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person who is having any adverse entry in last five years, he will be 

unfit for promotion. This Court is of the view that this is the only 

criteria to declare the candidate unfit for promotion in case of 

‘seniority subject to rejection of unfit’ while doing their promotional 

exercise.  

30.   The only thing to be seen for promotion was whether any 

senior person was having  an adverse entry in last five years or not and 

if it was so, he is unfit, otherwise, he should have been granted 

promotion  on the basis of ‘seniority subject to rejection of unfit’.  Sub-

rule (2) & (3) of Procedural Niyamawali of 2010 should be followed 

only to assess the merit for the criteria of ‘seniority-cum-merit’, and 

cannot be applied in this case because of the reasons that the Service 

Rules of 2013 nowhere prescribes the criteria of promotion as 

‘seniority-cum-merit’ rather it was specifically mentioned  as ‘seniority 

subject to rejection of unfit’ and this court is of the clear view that 

even if applying the Procedural Niyamawali of 2010, the petitioners 

could not be  denied  the promotion because their entries for last 5 

years were not adverse. Hence, whole promotional exercise was 

vitiated and needs to be set aside. 

31. We are of the view that to apply the criteria of ‘seniority 

subject to rejection of unfit’ no comparative chart of 10 years entries 

was required to be made and only the seniority of the candidates were 

to be seen subject to the fact that  any  senior  candidate having any 

adverse entry since last five years,  was to be superseded  and only 

criteria of being  unfit in this case, is to see that a senior candidate is 

not entitled for promotion for five years from the date of  having  any 

adverse entries in his service record.  

32.    Learned A.P.O. on behalf of the respondents has contended 

that they have applied the right criteria and followed the right 

procedure. This court does not agree with this contention and is of the 
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view that the criteria, as prescribed in the Rules, was misinterpreted 

and some persons, junior to the petitioners were  granted promotion 

while as per the Rules and law laid down by the Hon’ble Apex Court, 

the petitioners being senior were  entitled to be promoted before 

their juniors. 

33.   The petitioners have sought the relief to set aside the 

promotion order dated 16.03.2016 by which  juniors were promoted, 

ignoring  the senior most  employee and they have also sought 

direction to  give promotion to the senior most employees from the 

date  of promotion of their juniors. This court is of the view that the 

relief sought by the petitioners needs to be granted and petitioners 

having no adverse remark, are entitled for promotion before their 

juniors. As the wrong criteria of promotion was applied, hence the 

whole promotional exercise is vitiated, which needs to be set aside 

and it should be completed afresh.  Petition deserves to be allowed 

and following order is hereby passed. 

ORDER 

   The claim petition is allowed. The impugned promotion 

order dated 16.3.2016 passed by the respondents is hereby set 

aside. Respondents are directed to initiate promotional exercise 

afresh, in accordance with the rules and as per the observation 

made in the body of the judgment, within a period of three months 

from today. No order as to costs.    
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