
BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL 

 AT DEHRADUN 

 

Present: Sri   V.K. Maheshwari 

 

      ------ Vice Chairman (J) 

          & 

 

      Sri   D.K. Kotia 

 

                             ------- Vice Chairman (A) 

 

CLAIM PETITION NO. 65/SB/2014 

 

Rajesh Gill, S/o Shri Telu Ram, Presently posted as Dy. Commissioner 

(Commercial Tax), Commercial Tax Department, Uttarakhand, Dehradun.  

 

                                                                                     ………Petitioner  

VERSUS 

 

1. State of Uttarakhand through Principal Secretary, Department of 

Finance, Government of Uttarakhand, Secretariat, Dehradun. 

2. Secretary, Finance Department-8, Civil Secretariat, Subhash Road, 

Dehradun. 

3. Commissioner, Commercial Tax Department, Uttarakhand, Raipur 

Bye-pass, Pulia No. 6, Raipur, Dehradun.   

……Respondents 

 

                                                      Present:            Sri Jugal Tiwari, Counsel, 

                                                                                for the petitioner  
 

                                      Sri U.C.Dhaundiyal, A.P.O. 

                            for the respondents 
                                                          

 JUDGMENT  

 

                                                DATE: FEBRUARY 04,  2016 

 

         DELIVERED BY SRI D.K.KOTIA, VICE CHAIRMAN (A) 
 

1.        The petitioner has filed this claim petition for seeking the 

following relief: 

“(i) To set aside the impugned order dated 13.12.2013 passed 

by Secretary Finance, State of Uttarakhand (Annexure No. A-
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01) and order dated 03 April 2014 (Annexure: A-02) of the 

State Govt. rejecting the representation. 

(ii) Any other relief which this Hon’ble Court may deem fit 

and proper under the circumstances of the case. 

(iii) Award the cost of the petition.” 

2.           
The relevant facts in brief are that the petitioner is a Deputy 

Commissioner in the Commercial Taxes Department of the 

Government of Uttarakhand. When he was posted in Dehradun, he 

was assigned the task to file Special Leave Petition in the Supreme 

Court on 04.07.2012 in the matter related to a firm known as ‘Sarva 

Shri Sagar Sons’, Dehradun. The petitioner was transferred from 

Dehradun to Haridwar on 31.07.2012. The petitioner handed over the 

charge to the new Deputy Commissioner, Dehradun on 21.08.2012. 

3.         The ‘charge note’ signed by both the Deputy Commissioners 

is shown as Annexure: A4 to the claim petition. On page 2 of the 

‘charge note’, the matter related to ‘Sarva Shri Sagar Sons’  has also 

been mentioned as under: 

“

” 

4.            The ‘Advocate on Record’ of Government of Uttarakhand 

in the Supreme Court requested to the Principal Secretary, Finance, 

Government of Uttarakhand on 16.01.2013 to execute ‘Vakalatnama’ 

in her favour to take further action in the matter. Thereafter, the 
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Finance Department of the State Government asked the 

Commissioner, Commercial Taxes to take necessary action. The 

Deputy Commissioner (Shri Praveen Kumar), Dehradun inquired 

about the ‘Vakalatnama’ from Deputy Commissioner, Haridwar 

(Shri Rajesh Gill,  the petitioner) on 07.03.2013 and the petitioner 

replied to him on 18.03.2013 that he had not contacted the ‘Advocate 

on Record’ and requested to the Deputy Commissioner, Dehradun to 

take further action at his level. As the original ‘Vakalatnama’ was 

not found to be available, another ‘Vakalatnama’ was arranged by 

the Government/Commissioner and sent to the ‘Advocate on Record’ 

to take further action in the matter on 28.03.2013. 

5.           The Government, taking cognizance of the delay in 

providing  Vakalatnama, asked the Commissioner, Commercial 

Taxes  on 02.04.2013 to fix the responsibility  of the concerned 

officer. The Commissioner, Commercial Taxes sought an 

explanation of the Deputy Commissioner, Haridwar (Shri Rajesh 

Gill, the petitioner) on 06.04.2013 to explain as to why 

‘Vakalatnama’ was not filed. The petitioner submitted his 

explanation  in detail on 18.05.2013 and his main contention was that 

the ‘Vakalatnama’ was on the file when he handed over charge to the 

Deputy Commissioner, Dehradun (Shri Praveen Kumar) and  he is 

not responsible for the delay in the filing of Vakalatnama or for the 

non-availability of the ‘Vakalatnama’ on the file. 

6.            Thereafter, the Commissioner, Commercial Taxes directed 

the Additional Commissioner, Commercial Taxes on 29.06.2013 to 

inquire into the matter and find out in whose period (Shri Praveen 

Kumar or Shri Rajesh Gill) of posting, the ‘Vakalatnama’ was lost 

(Annexure: A5). The Commissioner also provided explanation of 

Shri Rajesh Gill (the petitioner) dated 18.05.2013 to the Additional 

Commissioner alongwith letter dated 29.06.2013. 
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7.             Additional Commissioner inquired into the matter. He 

sought explanation of   the Deputy Commissioner (Shri Praveen 

Kumar) and also considered the explanation of Shri Rajesh Gill, the 

petitioner dated 18.05.2013 as mentioned in paragraph 5 above and 

submitted his report to the Commissioner on 26.07.2013. The 

conclusion of the findings is reproduced below: 

“
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”

8.        The Commissioner forwarded the inquiry report of the 

Additional Commissioner to the Secretary, Finance, Government of 

Uttarakhand on 20.08.2013.  

9.        Thereafter, the Secretary, Finance, Government of 

Uttarakhand passed the order dated 13.12.2013 (Annexure: A1) 

which is reproduced below: 

“

XXVII(8)/2012 

XXXVII(8)/
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XXXVII(8)/

. XXXVII(8)/

” 

 

10.  The petitioner submitted a representation dated 27.01.2014 

(Annexure: A8) against the order dated 13.12.2013 (Annexure: A1) 

mailto:1470@vk;q0d0mRrjk0@okf.k0d0@okn&vuqHkkx@nsgjknwu@2012&2013
mailto:2444@vk;q0d0mRrjk0@okf.k0d0@okn&vuqHkkx@ns0nwu@2013&201
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to the Principal Secretary, Finance, Government of Uttarakhand 

which after due consideration was rejected by the Government on 

03.04.2014(Annexure: A2). 

11. The main grounds on the basis of which the petitioner has 

challenged the impugned order (Annexure: A1) are that the inquiry 

officer did not provide any opportunity of hearing to the petitioner; 

the inquiry officer has given its finding on the basis of explanation 

given by the petitioner to the Commissioner, Commercial Taxes 

prior to initiation of the inquiry; the Secretary, Finance Department, 

Government of Uttarakhand also passed the impugned order 

(Annexure: A1) without providing opportunity of hearing or show 

cause notice to the petitioner and the representation of the petitioner 

(Annexure: A8) has been rejected in a perfunctory  and casual 

manner (Annexure: A2).  

12. Respondents No. 1, 2 and 3 have opposed the claim petition 

and in their joint written statement, it has been stated that the 

petitioner has been given only a warning to be kept in his ‘Annual 

Confidential Report’ after conducting an internal inquiry by the 

department and he has not been awarded any punishment as no 

departmental inquiry was conducted against him. The petitioner was 

found responsible for not handing over the charge properly after his 

transfer and  he could not establish that he had also handed over the 

original ‘Vakalatnama’ to his successor. The action taken by the 

Government is as per Rules and Government Orders and, therefore, 

the petition is liable to be dismissed.  

13. Learned counsel for the petitioner has also filed a rejoinder 

affidavit and the same averments have been reiterated which were 

stated in the claim petition. Additionally, it has been contended in the 

rejoinder affidavit that the impugned order against the petitioner has 

been passed in violation of Rule 10 (2) of the Uttarakhand 

Government Servants (Discipline and Appeal) Rules, 2003. 
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14. We have heard learned counsel for the petitioner as well as 

learned A.P.O. on behalf of the respondents and have gone through 

the record including the inquiry file carefully.  

15.  It would be appropriate to mention provisions relating to 

minor penalty in the Uttarakhand Government Servants (Discipline 

and Appeal) Rules, 2003. The relevant rules are reproduced below: 

“3.    The following penalties may, for good and sufficient reason and as 

hereinafter provided, be imposed upon the Government Servants:-- 

(a)   Minor Penalties— 

(i)     Censure; 

(ii)    Withholding of increments for a specified  period; 

(iii) Recovery from pay of the whole or part of any pecuniary loss 

caused to Government by negligence  or breach of orders; 

(iv) Fine in case of persons holding Group “D” posts:” 

      ……………. 

“10.   (1) Where the Disciplinary Authority  is satisfied  that good and 

sufficient  reasons exist for adopting such a course, it may, subject 

to the provisions of sub-rule (2) impose one or more of the minor 

penalties  mentioned in rule-3 

 (2) The Government Servant shall be informed of the substance of 

the imputations against him and called upon to submit his 

explanation within a reasonable time. The Disciplinary  Authority 

shall, after considering  the said explanation , if any and the 

relevant records, pass such orders as he considers proper  and 

where a penalty is imposed, reason thereof shall be given, the 

order shall be communicated to the concerned Government 

Servant.”.  

16.   It would also be appropriate to look at the Government 

Order dated 8
th
 January 2003 regarding ‘warning’. The Government  

Order reads as under:  
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“  
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” 

17. Learned counsel for the petitioner has argued that after his 

transfer, he had handed over all the files/papers related to  ‘Sarva 

Shri Sagar Sons’ to his successor. The ‘charge note’ clearly mentions 

it. The ‘Vakalatnama’ was also on the file when he handed over the 

charge. It has been further contended by learned counsel that the 

successor Deputy Commissioner (Shri Praveen Kumar) is 

responsible for the delay and loss of the ‘Vakalatnama’. We feel that 

this Tribunal is making a judicial review and not sitting as appellate 

authority. The scope of the judicial review is very limited. It would 

not be proper for the Tribunal to make an attempt to ascertain who is 

responsible for the loss of original Vakalatnama. It is settled 

principle of law that in judicial review, re-appreciation  of evidence 

as an appellate authority is not made. The adequacy or reliability of 

the evidence is not the matter which can be permitted to be argued 

before the Tribunal. The Tribunal would not interfere with the 

finding of the facts so long as there is some evidence to support the 

conclusion arrived at by the authority. While exercising the power of 

judicial review, the Tribunal cannot substitute its own conclusion for 

that of the departmental authority. The judicial review is directed not 

against the ‘decision’ but is confined to the examination of the 

‘decision making process’. Neither the question as to whether there 

was sufficient evidence before the authority can be raised nor the 

correctness of the order under challenge can be examined. The 

departmental authority is the sole judge of the facts. In view of 

above, we find that in the case in hand, the Tribunal has no reason to 

interfere in the conclusion arrived at by the departmental authority in 

respect of responsibility for the loss of the original Vakalatnama.  
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18. Learned counsel for the petitioner has also argued that 

neither the inquiry officer nor the disciplinary authority provided any 

opportunity of hearing to the petitioner and, therefore, the principles 

of natural justice have been violated. It has further been argued by 

learned counsel for the petitioner that Rule 10(2) of the above 

mentioned Rules has also not been followed. Therefore, impugned 

order (Annexure: A1) is bad in the eye of law. Learned A.P.O. has 

refuted the contention of the learned counsel for the petitioner and 

has contended that the petitioner has been given only a warning 

which was to be kept in his ‘Annual Confidential Report’ and the 

same has been done after conducting an internal inquiry and no 

punishment has been awarded to the petitioner under the Uttarakhand 

Government Servants (Discipline and Appeal) Rules, 2003. Learned 

A.P.O. has contended that as no departmental inquiry was conducted 

against the petitioner, Rule 10(2) is not applicable in the present case.  

19. The main issues before us to examine are whether the 

petitioner has been awarded any minor punishment or not, whether 

any departmental inquiry was conducted against the petitioner or not, 

whether the provision of Rule 10(2) of the above mentioned Rules is 

applicable or not and whether the principles of natural justice have 

been followed or not. After careful perusal of impugned order and all 

the record, we find that in the case in hand no departmental enquiry 

has been instituted and conducted. The department conducted an 

internal inquiry to fix the responsibility for delay in the filing of 

‘Vakalatnama’ to the ‘Advocate on Record’ of the Government  of 

Uttarakhand in the Supreme Court and loss of Vakalatnama. After 

the inquiry report, the disciplinary authority vide impugned order has 

issued a warning which is to be kept in the ‘Annual Confidential 

Report’ of the petitioner. As is clear from the above mentioned Rules 

that the ‘warning’ is not a punishment. The warning has been given 

to the petitioner purely as an administrative measure and not as a 

result of disciplinary proceedings.  
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20. Rule 10(2) of the Uttarakhand Government Servants 

(Discipline and Appeal) Rules, 2003 (reproduced in paragraph 15 of 

this order) provides that for imposing any minor penalty, it is 

mandatory  to inform substance of the imputations against the 

Government servant and to provide him an opportunity for his 

explanation  before passing an order against him. The case of the 

petitioner is not to impose a minor penalty under Rule 10(2) of the 

said Rules and, therefore, the process prescribed under this Rule is 

not relevant in the case in hand. The petitioner has been issued 

merely a warning which does not amount to imposing a minor 

penalty and, therefore, it was not necessary to comply with the 

principles of natural justice before giving a warning. Since the case 

of the petitioner is a case of ‘warning’ (to be kept in his ACR) and is 

governed by the G.O. dated 08.01.2003. 

21. The perusal of Government Order dated 08.01.2003, which 

has been reproduced in paragraph 16 of this order reveals that 

according to para (2), the ‘warning’ which is issued by the 

Government will be kept in the Character Roll of the concerned 

officer. It has further been provided in para (5) of the Government 

Order that such ‘warning’ will be treated as an adverse entry and 

further action is to be taken accordingly. It is clear from the said 

Government Order that the ‘warning’ given to an officer which has 

been recorded in his ACR is adverse entry and it will be governed by 

the Rules related to adverse entry.  

22.  The Uttarakhand Government Servants (Disposal of 

Representation Against Adverse Annual Confidential Reports and 

Allied Matters) Rules, 2002 have been framed to deal with the 

disposal of representation against the adverse entry. The petitioner 

submitted his representation against the ‘warning’ recorded in the 

‘Annual Confidential Report’ and after due consideration, the same 

has been rejected by the Government. The petitioner has not  pointed 
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out any violation of  the said Rules  in regard to the adverse entry 

given to the petitioner in the form of ‘warning’  and disposal of 

representation against it.  

23. The Hon’ble High Court of Delhi in Gopal  Bhagat Vs. 

Municipal Corporation of Delhi, 1995 (34)DRJ 622, decided on 

31.08.1995  has distinguished between   ‘Censure’ and ‘Warning’. 

We reproduce para 14, 15, and 16 of the said judgment as below: 

“(14) Censure and warning may appear to be something 

similar in as much as the object behind both is to reprimand 

an erring employee. However, the two have distinct 

connotation and perception in service jurisprudence. The 

penalty of censure punishes an employee for something done 

in the past, alleged and found proved in a process in which 

employee has a right to participate. Warning does not punish 

an employee; it puts an employee on its guard for future and is 

issued on facts enabling formation satisfactorily of a bonafide 

opinion, though such facts may be found in a process in which 

the employee did not have the Opportunity (much less a right) 

of participation. Penalty is for the past; warning is for the 

future. Penalty proceeds on a decision; warning wishes - let 

there be no occasion for a decision. 

(15) Thus a warning is not necessarily a penalty of Censure. 

Warning may be oral or in writing. If it is oral, it remains a 

matter between the officer issuing the warning and the 

employee receiving it. All its efficacy is lost no sooner one of 

them is transferred or shifted so as to snap the proximity of 

relationship between the two. 

(16) If the warning is in writing or a recordable warning, it is 

in its legal implication akin to an adverse entry in the 

confidential records of the employee. Though the employee 

was not intended to be penalised yet being a recordable 

warning it goes in the personal record of the employee and 

becomes relevant for the purpose of assessing the overall 

performance of the employee. A recordable warning shall, 

therefore, have to be dealt with on lines similar to ACRs. 

Though no opportunity of hearing or a notice to show cause 

against need precede the issuance of a warning yet the 

employee must have an opportunity of making a 

representation against and such a representation if made shall 

have to be considered and disposed of by the authority issuing 

the warning or its superior authority. This alone will be 

consistent with the principles of natural justice and fair play.” 
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24. In the case in hand, the petitioner has been issued recordable 

warning only and no punishment has been given to him. A 

recordable warning has to be dealt with on line similar to ACRs as is 

evident from the Government Order of 08.01.2003 above. We are, 

therefore, of the opinion that no opportunity of hearing or a notice to 

show cause was required to be given for the issuance of a ‘warning’. 

In fact, no departmental inquiry was instituted/conducted against the 

petitioner. However, the petitioner is entitled to have an opportunity 

of making the representation against such recordable warning. The 

petitioner gave a representation against the ‘warning’ and after due 

consideration, it was rejected by the Government. Since the 

petitioner has not been awarded any minor punishment under the 

Uttarakhand Government Servants (Discipline and Appeal) Rules, 

2003 and, therefore, Rule 10(2) of the said Rules is not applicable in 

the case in hand. Thus, action taken against the petitioner is as per 

Government Order and there is no violation of any Rule or the 

principles of natural justice.  

25. For the reasons stated above, we do not find any force in the 

claim petition and the same is liable to be dismissed. 

ORDER 

        The petition is, hereby, dismissed. No order as to costs. 

 
       V.K.MAHESHWARI          D.K.KOTIA 

              VICE CHAIRMAN (J)           VICE CHAIRMAN (A) 

 
DATE: FEBRUARY 04, 2016 

DEHRADUN 

 

KNP 

 


