BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
AT DEHRADUN

Present: Hon’ble Mr. Justice J.C.S.Rawat

—————— Chairman

....... Vice Chairman (A)

CLAIM PETITION NO.27/SB/2014.

Narendra Singh Negi, S/o Late Sri B.S. Negi aged about 51 Years, posted as
Sub Inspector (M) Anubhag-11, Police Headquarters, Dehradun.
............ Petitioner.

VERSUS

1. State of Uttarakhand through Principal Secretary (Home), Civil Secretariat,
Subhash Road, Dehradun.

2. Deputy Director  General of  Police (Administration), Uttarakhand,
Dehradun.

3. Inspector General of Police, Garhwal Region, Dehradun

4. Superintendent of Police (Karmik), Dehradun.

............... Respondents

Present: Sri V.P.Sharma, Ld. Counsel
for the petitioner.
Sri Umesh Dhaundiyal, Ld. P.O.
for the respondents.

JUDGMENT

DATED: NOVEMBER 30, 2015.

(Justice J.C.S. Rawat, (Oral)

1. This claim petition has been filed for following relief:-

“(i) To issue order or direction to quash the impugned orders dated
23.7.2012 (Annexure No.A-1), Appellate order dated 7.2.2013
(Annexure No.A-2) and the revisional order dated 5.10.2013
(Annexure A-3) and expunge the adverse remark from the service

record of the petitioner along with all consequential benefits.



(i) Any other relief which the Hon’ble Court may deem fit and proper
in the circumstances of the case.

(iii) To award cost of this petition to the petitioner.”

. The petitioner was posted as Sub Inspector (CRK) in the office of S.S.P.,
Dehradun. While the petitioner was posted there as CRK, a letter from
the Headquarter was received to the S.S.P. in which the names of
certain Sub Inspectors , called C.I. List -ll, were sent and report was
called for with regard to the facts as to whether any inquiry
proceedings or investigation or any prosecution is pending before the
Court. The said information was collected by the petitioner after
sending a letter to the concerned department and prepared a draft
letter which was to be sent to the Headquarter. It is further alleged
that the petitioner had not shown a case pending before the Court
investigated by the C.B. C.I.D. against Surendra Singh Bisht, Sub
Inspector. It is alleged that the C.B.C.I1.D. investigated a case pertaining
to offence of the year 1989 against Surendra Singh Bisht and filed a
charge sheet before the Meerut Court in the year 1996. The petitioner
sent a letter to the C.B. C.I.D. in which he has called for a report of the
pending investigations against the Sub Inspectors. It is alleged in the
show cause notice that he did not mention in the letter that the C.B.
C.I.D. had to furnish a report with regard to those Sub Inspectors
mentioned in the list that they had any criminal case pending in the
Court also. Thereafter, the report was submitted to the Headquarter
indicating that there is no case pending in the Court against Surendra
Singh Bisht also. When it was revealed that Sri Surendra Singh Bisht
had a case pending in the Meerut Court investigated by C.B.C.I.D., the
petitioner was given a show cause notice to that effect and the
petitioner gave its reply to the appointing authority. The first show
cause notice, which was given, is already mentioned in the order of the
punishing authority (Sri Alok Sharma, 1.G., P.A.C., Haridwar ) of the
petitioner dated 13.4.2011, copy of the notice, which is indicated in the

order is as under:-



“gHIoT H AERES 40df arfeht fivdl eRgR gRT 93 o €13 /2010
faTi® 02.082010 & #rew® 4 sft W= Rigw AN, Su Fhas (T0) snfes
40 arfefi gl sRgR &1 dRoT garen Aifew ffa fear = f ad
2007 # W19 I& QOUHOINMS0(TH) Yferd drafera qavred # Hiosn=od oy
b g X e o d 59 gRT feqi® 10.6.2007 &1 Ho3mgo fere—2 84
Aifed SU FeTHIT & T d S9e fawg ydafed /gwarfaa srfarg)
1 fqavuT SUael WM Bq GUSIUGRI AUy A favrr, @vs
QENUGA bl U Uz 61 9-11 /2007 &1 MA@ dAR fHAT A7 o S
o9 H 39 g 23 9U sl o gt 9ffa &) e #itf =i fe
dod Al | 3ifed Su s Amogo & fawg e s # afe 18
Siid 3fe & gdxvT dfdad /gwdifad & dl S9aTr yvf fqarer Suder &+
BT H PN | 39 §RT AR I fIUTT F AU YHI01 / <ARITerd
H frareE= afE@en &1 fagwor 9@ @i @&ar| sEfe suR gfes
HEIQe®, YA, STRIEYS , QejIgd gRT 344 9d Ho Slos—yad
103—2006 ol 17.2.2007 H WHoamgoferRe—2 & -mieda =g fad M
fde @ fog d&a1 15 9 W 3ifea fear mar 2 “afs fed su Flas
@ fawg Woamrgodio /Aaswal vd = vSif<aal # <iia/fad==r «ftea ar
yaferd 8l a1 SEeT WK Scad@ fHa1 9Y, s yoR, f&dl Su Fllas &
fvg @I gavvT e A faareE| 8@ @ saer W fQavor Suas
BT S| §9® §RI U & YHROT § el —3lelT U §I¥S &) Al

Hafad @1 Tl, Sad Ffe & HRUT & AR JFHAE 9T @vs, SeNIgH
g1 Suaed™ &l R arer 4 oS YR Rz faxe @& fawg =rmey o
gafad AT &1 fdaver sifda 981 8 Ul $99¢ 9 Iifddd w4
ARARIgef T8 | S S TG ddASal HI HIR Hod T B Srdr 8 17

. After going through the entire notice as well as the reply of the
petitioner, the appointing authority exonerated the petitioner and held
the petitioner not guilty of the misconduct. However, it was observed
that further inquiry, if required may be made at the option of the
C.B.C.I.D. to fix the responsibility of the employees in the office of
C.B.C.1.D. Cell.

. Thereafter the C.B. C.I.D. started the inquiry in the matter as to how
the mistake was committed by the C.B.C.I.D in this regard. We have
also summoned the original record of the inquiry from the department.
There is a letter of D.I.G., C.B. C.I.D., Dehradun in which it is proposed
that Sri Jeevan Chandra Pant, Sub Inspector, Sri Narandra Singh Negi ,

Sub Inspector be punished after conducting the departmental



proceedings under Rule 14(2) of the Uttar Pradesh Police Officers of
Subordinate Rank (Punishment & Appeal) Rules, 1991. This report was
sent on 15.02.2011. On the said report the S.S.P., Dehradun again
issued a show cause notice to the petitioner (Annexure-4), in which the

following entry as punishment was proposed to the petitioner:-

“gd—2007 H 9 Ig QHOUWOIANZO(YW) Yferw wrlay qeIgd d
H03MRoH0 Y2 & Us R FRYad o dl 39 gRT f&1d 10.6.2007 &l
Hosrgofere—2 Bg AMifda Su FligomoT & weg 4 SIa fawg
yafaa/ ywaifaa sid/ faurfia srfad &1 faavor Suder svF 2q
GUSTRIGT URTg AT fa9T ©vs qevigd & Ufa v 9@
—11 /2007 &1 M@ AR fHAT TAT o1, SqT MA@ H 39® §RT 23
Sutrfiasl @ gAt 9T s am=n 9 h =i ¢ f6 S g d
sifed Su FrllEs -ogo @& fawg smua sos A afe <1 g afe
gaR dffgd /yifad 8 di SAal Ui fqavvr Iuds v b1 &
Y| 9D gRI AW e fAumT | Juifered yaHvvr /=g 9
faarefm s &1 fagvor 98l wim T wEfe suR yferw
HEIMIGeId YA SwRMEUS  Q8RIgd g§RI 394 U &L
SISfi—01—103—2003—2006 f&AT® 17—2—2007 # HRMEfee—2 & AFITHA
g fd W fdwal @ fag dem 15w sifea fear mm 2, afe
fodt Sufias @ fawg HRMEd/adear td o= woif<ral § <«
/fad=m aftea ar yafaa & af SUsT e Seaw fear o | sl
geR fHAl Sofo & fawg @I yawwr = § fareEfw &
Sa®T i fqavvr Sudsr HT S| $Fe §RT Ud @ gdwer H

A3 U §T¥C R a1 ddfad o1 I, Saa Ffe & dRor &
JURTY JTHEATH fIURT TWvs QeRIGA §RT Suded SRl AT e | sf
= e e & fawg ~marad § yafaa afaiT &1 faaver sifea
T8l 8 U | 3910 39 3Ifdd® U9 muRardl gui a@e 9 & &34 U4
HaA T 1 GIR AT s Sy 217

5. After receipt of the said notice, the petitioner submitted his reply to the
punishing authority and the punishing authority punished the petitioner
vide Annexure-1 making the notice absolute. Feeling aggrieved by the
said punishment order, the petitioner preferred an appeal and revision
before the competent authorities, which were also dismissed by the
respective authorities. Feeling aggrieved by the said order, the

petitioner has preferred this claim petition.
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6. Respondents filed their written statement and supported the order of
the respondents. Respondents have further alleged that no illegality has
been committed in awarding the punishment by the punishing
authority. Itis further alleged that there was sufficient evidence against
the petitioner, so the petitioner had been awarded the punishment.
Ultimately, respondents have prayed that the petition of the petitioner
be dismissed.

7. Ld. Counsel for the petitioner contended that the punishing authority
while awarding the punishment to the petitioner had not applied his
mind in accordance with law and passed the punishment order in a
mechanical manner. He further pointed out that if the punishing
authority would have gone through the record, he could have known
to the fact that at an earlier point of time the punishing authority had
exonerated the petitioner and the finding recorded by the punishing
authority had attained finality. He further contended that the punishing
authority even had not gone through the entire record because the
earlier punishing authority Sri Alok Sharma, I.G., P.A.C. had issued a
notice under Rule 14(2) of the Punishment & Appeal Rules, 1991.
Thereafter, the petitioner submitted his reply to the said show cause
notice and after going through the entire discussion the punishing
authority, who was also experienced officer of the rank of I.G.,
considered the entire record and held that the petitioner is not guilty
of the misconduct and exonerated the petitioner from the misconduct.
Ld. Counsel for the petitioner further pointed out that the order of the
earlier punishing authority is clear that the matter was to be
investigated by the C.B.C.I.D. with regard to their mistake and
misconduct. He further contended that instead of conducting the inter
departmental inquiry, the punishing authority exonerated the
petitioner and the department again put the petitioner guilty for the
said misconduct. It was further contended that the Punishment &
Appeal Rules, 1991 did not provide any such provision in which the
punishing authority has a power again to start the disciplinary

proceedings in the same matter once which has been closed or finally



10.

decided. He further contended that if Rules did not permit, the
punishing authority had no power to reopen the matter again and to
punish the petitioner. He further contended that the principle of autre
fois acquit is applicable in the case of the departmental proceedings
also. Ld. A.P.O. refuted the contention.

At the outset we would like to refer the findings recorded by the
C.B.C.I.D. in which it is specifically mentioned at Page 2 of the report
that the S.S.P. Office has already destroyed the register and the file with
regard to the Surendra Singh Bisht, S.I. in the year 1996. The report
further pointed out that this fact was revealed from the earlier inquiry.

Relevant portion of the said report is as under:-

“¥g faareiig fag @ f& yfaw srafad Jevga 4 aorelia o o gr=s
iz faxc ¥ wwafaa yA@el e forex 1996 # & as & f&ar & |
yFGell F 95 @1 R A1 @& oA d1 R, sHBT B Sedd gford
e | gt fd@l § 9 i1 ydadf e s 4w gan 2@ 17
We have gone through the relevant rule of Rules 1991 in which there is
no provision once the petitioner has been exonerated from the
charges, his matter can be reopened again by the punishing authority.
There is a provision of appeal under Rule, 20, where the armed Police
Officer/official has been given the power to file an appeal against the
order of punishing authority.

There is a power vested under Rule 25 of Punishment & Appeal Rules,
1991 in the State Government in which the State Government has the
power suo motu to call for and examine the record of any decided
matter by any subordinate to it in exercise of the power conferred
upon such authority by these rules and against which no appeal has
been preferred under these rules. Thus, the State Government has
ample power to make such other orders in the case as the State
Government may deem fit. Thus, the Rule, 25 is very wide and the
punishing authority should have referred the matter to the State
Government and the State Government was competent to set aside the
order of the previous punishing authority and to direct the inquiry in
the matter as the Government could have deemed appropriate. It was

not for the appointing authority to proceed further immediately. Ld.



A.P.O. could not demonstrate any other provision in which the
inquiry can be reopened at the behest of the appointing authority.

11.In a similar matter the Hon’ble apex Court in K.R.Deb Vs. The Collector
of Central Excise, Shilong 1971 (2) SCC 102 while considering the
provisions contained in Rule 15(1) of the Central Civil Services

(Classification, Control and Appeal )Rules, 1957 held as under:-

" 12. It seems to us that Rule 15, on the face of it, really
provides for one inquiry but it may be possible if in a
particular case there has been no proper enquiry because
some serious defect has crept into the inquiry or some
important witnesses were not available at the time of the
inquiry or were not examined for some other reason, the
Disciplinary Authority may ask the Inquiry Officer to
record further evidence. But there is no provision in Rule 15
for completely setting aside previous inquiries on the
ground that the report of the Inquiring Officer or Officers
does not appeal to the Disciplinary Authority. The
Disciplinary Authority has enough powers to reconsider
the evidence itself and come to its own conclusion under
Rule 9.

13. In our view the rules do not contemplate an action such
as was taken by the Collector on February 13, 1962. It
seems to us that the Collector, instead of taking
responsibility himself, was determined to get some officer
to report against the appellant. The procedure adopted was
not only not warranted by the rules but was harassing to the
appellant".

12. The above judgment has been followed in the case of Kanailal Bera
Vs. Union of India 2007 AIR SCW 6329. In this case Appellant was
appointed as a Constable in the Central Reserve Police Force and he
allegedly proceeded on medical leave on 17.2.1992. He reported for
duty on 1.4.1992. He was found medically fit and declared as such on
6.4.1992. He again applied for medical leave and without such leave
being sanctioned he unauthorisedly left his place of posting on
9.4.1992. He remained unauthorisedly absent for a period of 67 days.
He returned back to his duty only on 12.7.1992. On the charges of
having remained unauthorisedly absent, he was sentenced to seven

days confinement to Civil Lines. As against the said order, he made a



13.

representation. The said representation, however, was not routed
through proper channel, whereupon a proceeding was again initiated
against him. He was directed to be confined for ten days in the Civil
Lines and on the premise that he refused to comply with the
requirements of such confinement to Civil Lines, another disciplinary
proceeding was initiated against him. In the said proceedings the
charges against him were held to be partially proved. He was
dismissed from service but then another disciplinary proceeding was
directed to be initiated. Thereafter an order of dismissal was passed in
the year 1994 and the said dismissal order was challenged in the year
1997 before the Hon’ble High Court. The Hon’ble High Court
dismissed the writ petition on the ground of delay. The Hon’ble
Supreme Court has held that the first punishment which was awarded
to the petitioner was of the confinement to the Civil Lines, though it

was not provided under the Rules the punishment order became final.

Hon’ble Apex Court further held in Para 5 of the Kanailal Bera as

under:-

[13

The question as to whether a punishment of
confinement to Civil Lines could have been directed or
not should not detain us as we agree with the contention
raised by learned counsel for the appellant that the
purported order dated 5.4.1995 of the disciplinary
authority was unsustainable in law. Rule 27 of the Central
Reserve Police Force Rules 1955 , inter alia, lays down
the procedure for conducting a departmental inquiry.
Once a disciplinary proceeding has been initiated, the
same must be brought to its logical end meaning thereby
a finding is required to be arrived at as to whether the
delinquent officer is guilty of charges levelled against
him or not. In a given situation further evidences may be
directed to be adduced but the same would not mean
that despite holding a delinquent officer to be partially
guilty of the charges levelled against him another
inquiry would be directed to be initiated on the self same

charges which could not be proved in the first inquiry.”



12.In view of the above, we find that the punishment order Annexure- A-1

dated 23.07.2012 passed by the Superintnendent of Police, Karmik,
Uttarakhand, Dehradun is not sustainable in the eye of law. The
impugned orders dated 23.7.2012 (Annexure No.A-1), Appellate order
dated 7.2.2013 (Annexure No.A-2) and the revisional order dated
5.10.2013 (Annexure A-3) are liable to be set aside.

ORDER

The impugned orders dated 23.7.2012 (Annexure No.A-1), Appellate
order dated 7.2.2013 (Annexure No.A-2) and the revisional order dated
5.10.2013 (Annexure A-3) are hereby set aside. No order as to costs.

( D.K. KOTIA ) (JUSTICE J.C.S.RAWAT)
VICE CHAIRMAN (A) CHAIRMAN

DATED: NOVEMBER 30, 2015
DEHRADUN

VM



