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1. The petitioner has filed this petition for seeking the
following relief:
“a. To issue order or direction quashing the order dated
21.09.2010 vide which the petitioner was punished.



b. To issue order or direction quashing the order dated
08.04.2011 by which the appeal of the petitioner was rejected.

C. To issue any other direction as the Hon ble Tribunal deems
fit in the facts and circumstances of the case.

d. To give cost of petition to the petitioner.”

2. The petitioner is a Junior Assistant in the Commercial Taxes
Department of the Government of Uttarakhand. He was awarded
minor penalties of (i) censure entry and (ii) withholding of annual

increment. The same has been challenged in this claim petition.

3. The facts in brief are that the Commercial Taxes
Department imposed a penalty of Rs. 4,55,689 on a Registered
Dealer namely, Semen Laboratories India Pvt. Ltd., Haridwar
while passing Tax Assessment Order for the year 2006-07 under
the Central Sales Tax Act for bringing various goods into the State
of Uttarakhand without intimation in an unauthorized manner. The
dealer filed an appeal (No. 487/2008) against this penalty before the
Appellate Authority of the Department. The contention of the
dealer in this appeal was that it had intimated the Department to
increase in the number of goods to be brought into the State of
Uttarakhand on 31.1.2006 through an application. The dealer
produced Receipt No. 336018 before the Appellate Authority in
support of its contention. On the basis of this, the Appellate
Authority reduced the amount of penalty from Rs. 4,55,689 to Rs.
43,716 vide its order dated 15.5.2009.

4, After the order passed in the first Appeal, the Department
noticed that the application of the dealer for increasing number of
goods to be brought into Uttarakhand State was not available in the
Tax Assessment File as well as in the Confidential file. It was also
found that in the receipt dated 31.1.2006 (No. 336018), ‘the



application for increasing goods’ was added later on in a different

hand writing using the carbon paper.

5. Considering the serious nature of the matter, a
preliminary enquiry was conducted by the Department through Shri
S.P. Nautiyal, the Deputy Commissioner, Commercial Taxes. The
inquiry officer submitted his report on 11.6.2010 and found the
petitioner, who was posted on the desk of ‘Dak Prapti Register’
during the period from the imposition of fine to the decision of the

Appeal, responsible for this manipulation.

6. After the preliminary inquiry , the petitioner was given a
show cause notice on 01.07.2010 (Annexure: A 4) as to why he
should not be punished. The relevant part of this show cause notice

is reproduced below:

“Iad B IR Ipeifqus P brAarEl 9 Jdil gaars d@
JFd USel UR MY AT V@ © AT $9 USH & Yd D WHA
IR E qoaHd AU A A B | 3H UYBR 3 ISl W
yuiey 9 AP 5T o1 q1 g9 derd 31 ol rier
APl off| Sda Yo W' W wal i gRT SuA  fafaa
BRIV H S BIUd ‘9¥g, 9e BT grdaua’ e w9 A
fodl s g1 foran T, g8 We &xal @ 6 919 9 39 uell &)
sraterd gfedl § 91 smual weafa & v A T fHar o e
ol JAAAT IFAR IFd e I sy yfd kol AYwie=
Z3IT & 9% IMUS! Hedafd q & g1 & 3IUaT AMUD gRI fHar T
2| dAT Y R fHd T 39 @ 4 faam 3 aoa I S
gl SOl Ul 2 |

Sqd ARG gRT wiia Ruid 4 wwe fear 2 & Saa wd
g1 afld WX WX Wl IFAUR 9%, 9¢ "o yAaror fear
2 39 Wi A4 ffdEa & smue gRT Awied &R 3Jal HISR
9re 4 39 9N Yo WS ¢4 sHP dRTEd Ul uR b e
I el @1 39 U@ @l & @ ugaN @ fag a9y e
3g yrefaa” sifea e fXar ) sve SS9 @ 4 fawmr &t
RIod &1 4R &l Sl U] 2| I Sad | APl SqHd Gl D
forg <t w9 9 &1 gof smER 2



Iqd YHYUT Wl yTd SWRIGdrfaR Ruld &1 sl 349
A 4 gYfaa fear o a1 2 & v 59 vz yifitd & ¢ 9wis
P I} Iad D ATAID A U faalRaa Wil 59 dEiad &1
AU PRITGATIH $ AIH H YT S, aAT 9dig & & F
Sdd $d o fay yoia: <ifl 990 gY IMUSBl HHARI 3TaRO
frammaelt @ grfaem=l @& dea <fved @x fear o |7

7. In reply to the above show cause notice, the petitioner
submitted a reply to the Department on 5.7.2010 (Annexure: 5) and

denied the allegations made against him.

8. After considering the reply of the petitioner, the
disciplinary authority passed a reasoned order on 21.09.2010
(Annexure: A-1) and found the petitioner guilty and awarded the
minor penalties of (i) censure entry and (ii) withholding of annual
increment. The relevant part of punishment order (the impugned

order) is reproduced below:

“Iad yoeol H St gaododifeara st &fga=(wof+0)
—fgda wa FfaRea yur il &fie R s &=
vs—1, RN gRT Uf¥T AT &1 @ATHT BT & SUT
Jad €99 H ¥dd o9 9ol RgR W) A9 s 9,
A I FAR Dl BTG b UA G&AT —955 fadAid

01—07—2010 gRT i Aifeara g1 9f¥d = & ImER W)
TP Gl & <X WIH Y&d 31 @ fder 3 R

Iqd D AU H S I FAR, BT WIS
g1 IR HATREAR) afdror &), Yad oia @i,
FRER & 99 €&AT 43— AT 06—07—2010 & AEIH | IAYAT
fafaa wsfiavor faared 05—-07—2010 @ feHar war| foad
SIS e8P, O FAR §RT ATTd HIRT AT 6 SuRIad
W w o wEfeT 7 gz dfyw faat 18 2 97 wSfer 99
T8 2 MR T A W g fae =AY R R T A A Sw W
EfEd yed TR PRIRG A1| I8 A BEE P 9o @, #
IFd YHIOT WX IUAYAdH A9 wedl § b # yofa: faefy g
Ife g ol S9! A9l & 919 g3 @ 91 IRATEI G YT
10.00 95 ¥ gd AT fBR A 500 I6l & 17 IADBI FuReAfa



H# foar s g m a1 R S99 gRT fod N s@erw & Al
H fHar T R S99 gRT WS A I8 Wl der A @
f& Agicd @ 99 H a1 2 SS9 999 AR R 9 Hig drell
T8 omar oar o, e R g™ favg A e eiv
a9 dldiarR 1 A deT AT YUl SXESll Bl SAb §RI
PUS H digH} AR I W @ WIAT AT fdwg =
HHAINAT gRT s @i ford wd o, foFedr R gRT
dEiay H d9a ass wEe & A Rema o =i g
THI—HI YR AT DI AT I A, a1 & aiss aes
Bl BH —16 Sl GERAT D<=l 4 UTd BId 9 BHE—16 DI
gAEafe i B @ HRUI U4 I HHAIRAT Yd qdldl DI
Jmarerdl YEd off, draTad A srfay @ AW @A Bl
Bl &I 811 & SR By o8 94 T3 o1, WIHoT 4§
g ¥ sifead fear war f& i W= —336018 fadi®
31—01—2006 UX P I3 3IaX WSfET & W= 4 B A2l
Sdr, # Sad gavel | guiaar ey g srerfa Sad Wi «®
DI g AR AET A A 2 | ¢Ar Hagaefiad s $9 H4E
IR feasi foar § srara €0 g1 od: Sad Yol 4 g3t <
T AET S @ grefer @ iy 2

IR afier, afdrsa & @ves-1/4 sRgR 9
Sad HHARI B MU UAEell Ud Sad 3@l d wafea
AR—29 M€ HTarRl w5 | a1 s@di®da fear T |
MU TAGell @ JddAidd d1 W gEr 1 e w®fig
Y&A1—336018 f&IId 31—01—2006 ERT GR—AT 4 &3l @
96 & v d &Iy YidAar u3 9 a1 uFEd] W) g Sude
2, T2 Saqd gt U & W 7 AR Bad A 3ifed |

Iqd A & Yofl—29 $T deld & WR 9T 1T & i
H&1-336018 faT®d 31—01-—2006 # Sdd B ERT wUUA
—111 T4 a¥g 9 =g Yrefar ux ifed 3, w=g “avg der
Bq YAl 93" &1 S b1 I I UKl d g b
e ar% ¢d wEfET WY e gdlla @ ' @ | Cavg 9o
ag gl v @1 HeA g9YE Sad uw ¥ Sifed g s«
e § SUuF— |11 & SHIA B a@d R YA gCadl g
9% A I HET AN F7Tol BT W ghar 2| Jefy
SFd I¥g do &I grdAr U s IO AR, BT WEES
g1 & @I der B, U8 deA ufd |4 ' 9 g, we
IAR— 29  Iad WHIT H q¥g dg =g Ui 93 | A
9T WM S4d @ Ideidd 4 W @ o @ | s



difeara, ot afie R (wofto)— fgda @i &= wa
faRed g9aR A< TR, 90a HR @vs—1, ERER,
g1 oid Ruid A4 Saad a&gsll &I 9¢d WM Ud Sad &l
9 H 3l I FAR & weAld 9 B9 @ W™ d ol W
aed 3ifea fear = 21 SHE st oo IR @ 39 AA |
Hferadr g1 uRerfara giar € dm s99 W gal @ (&
Sad” 9%], 9e™ =Bg YRl u3” &l yd & e @ srEfe™
gfad d 9o # sff I FAR 3 weAld & 2| AfE D)
gedafa a1 A &1 8l a9 W 2 oo FAR S 9K 96T 'Y
grefar u3 @1 srafad i R 91 A 9o Bq yoia: <idl 2 |
gfe Saa AUATE st oA FIR > wWvs—1 ERER
g1fta /uwor fafie & us uv ¥&d gY g3 21 5 3o’ AR
@ e off & S99 ot § o W sfidw o SHer
REREE 39 9PR ¥Ed & B3 gufeaqar & siax AP
TRUANT T B U |

ot IS AR T U7 WD § I% Sifdhd - 4
f& el W 9@ Afe™ @1 T A1, S SR W dral J8)
SRIRIT ST o, 1 € S9a U™ Ifedal &1 v@ o1 @ ferg
AT € Sude ofl, W] HHR H Alell o F d IATTHRT
giitd & G¥- § I9d gRT ol YA HIAT U7 W HI0T
# sifea fear 2, & @ § HI3 A gavT WAHT B AT
et T8l foar mar 2 | g8l W ¥ W Scd@ g 2 f$
RER/faamr 94 Rera v safaal 9 ifaw s« st
UBR 4 V@ Wd Y8 B | W Yqasl d 39 GBR Bl
HYyelsd &1 iz 9r/d sRgR Rem fedl ey o
Bl @1 M 4 L] AT 2 | Id: SFd 9 W BiAl © [P
gd q4 9l Wi § “av] e Bq Uil ux” S WA
(e &R o ) dfa Gwifad 2) © amed d st so
$IR g1 f=a wu 4 ol €999 B @ A SuA
Fdal &1 fdega Sfaa wu 49 8 f5a1 191, woawy 39
@ o Y Taggrr s 3o AR &1 aRkffea fear smar
2 a1 sl AR ) e e da7 9fg sremrft wu | A
G T

9. The petitioner filed an appeal against the punishment order
on 14.10.2010 (Annexure:A-6) which was considered and rejected
by the appellate authority on 08.04.2011 (Annexure:A-2).



10. The petitioner has also stated in the claim petition that a
Revision under Rule 13 of the Uttarakhand Government Servant
(Discipline and Appeal) Rules, 2003 was also filed by him but the
copy of the same has not been annexed to the petition. However,
the petitioner has enclosed a letter of the Additional Commissioner
dated 30.08.2011 forwarding this revision to the Joint
Commissioner as Annexure:A-7 to the petition. The perusal of
Annexure: A-7 reveals that the representation which has been
forwarded is “review” and not the ‘revision’. The petitioner has

stated that his revision is still pending.

11. The grounds on the basis of which the impugned orders
(Annexure: A-1 and Annexure: A-2) have been challenged are:

I. Because the petitioner was neither given any charge-sheet
nor any enquiry was conducted against the petitioner.

ii.  Because no handwriting expert was called to examine
whether the cutting on the receipt was made in the
petitioner’s handwriting or not.

iii.  Because the department/disciplinary authority has failed to
elaborate as to how the petitioner should have taken care
of the register in the absence of any almirah or a box with
lock and key provided to him.”

12. Respondents have opposed the claim petition. In their joint
written statement, respondents No.1 to 3 have stated that the
grounds of the petition are not sustainable. The minor penalties of
censure entry and withholding of the increment has been awarded as
per rules adhering to the principles of natural justice. The petitioner
has been provided due opportunity to defend himself. The reply to
the show cause notice given by the petitioner was duly examined
and considered and a detailed order has been passed by the
competent authority as per law and rules. It has been further stated

that the petitioner has not made any revision under Rule 13 of the



Uttarakhand Government Servant (Discipline and Appeal) Rules,
2003. Rather, the petitioner has given an application of ‘review’
which is not in accordance with rules. The respondents have stated
in the end that the petition is devoid of merit and liable to be

dismissed.

13. No rejoinder affidavit has been filed on behalf of the

petitioner.

14.  We have heard both the parties and perused the record. The
original record of inquiry was also summoned and the same has also

been perused by us.

15. Before we discuss the arguments of the parties, it would be
appropriate to look at the rule position related to the minor
penalties. We reproduce the relevant rules of the Uttarakhand

Government Servant (Discipline and Appeal) Rules, 2003 below:

“3.  The following penalties may, for good and sufficient
reason and as hereinafter provided, be imposed upon the
Government Servants :--
(@ Minor Penalties--

(1) Censure,

(i) Withholding of increments for a specified period;

(iii) Recovery from pay of the whole or part of any

pecuniary loss caused to Government by negligence or breach
of orders;

(iv) Fine in case of persons holding Group “D” posts :
(b) Major Penalties--

(1) Withholding of increments with cumulative effect;

(i) Reduction to a lower post or grade or time scale or
to a lower stage in a time scale;



(i) Removal from the Service which does not disqualify
from future employment;

(iv) Dismissal from the Service, which disqualifies from

future employment.”

“10. (1) Where the Disciplinary Authority is satisfied that
good and sufficient reasons exist for adopting such a
course, it may, subject to the provisions of sub-rule
(2) impose one or more of the minor penalties mentioned
in rule-3.

(2) The Government Servant shall be informed of the
substance of the imputations against him and called upon to
submit his explanation within a reasonable time. The
Disciplinary Authority shall, after considering the said
explanation, if any and the relevant records, pass such
orders as he considers proper and where a penalty is
imposed, reason thereof shall be given, the order shall be
communicated to the concerned Government Servant.”

16. The above rule position makes it clear that the petitioner
has been awarded minor penalties (censure entry and withholding
of increment) provided under Rule 3(a) and, therefore, the

procedure prescribed under Rule 10 was required to be followed.

17. We have carefully examined the whole process of
awarding censure entry and withholding of increment and gone
through the inquiry file. The petitioner was given the show cause
notice informing him the substance of imputations against him; his
reply and explanation have been duly considered by the disciplinary
authority; the relevant record has been perused and considered by
the punishing authority; a reasoned order to impose minor penalties
has been passed by the competent authority; and the order passed
has been communicated to the petitioner. We are, therefore, of the
opinion that the proceedings of imposing censure entry and
withholding of increment were conducted in a just and fair manner
and we do not find violation of any rule or law or principles of
natural justice in the process of awarding minor penalties to the

petitioner.
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18. Learned counsel for the petitioner argued that the
petitioner has not been given any charge sheet nor any inquiry was
conducted against the petitioner. As mentioned above, the present
case in hand is a case of minor penalties and Rule 10 of the
Uttarakhand Government Servant (Discipline and Appeal) Rules,
2003 has prescribed the procedure to impose the minor penalties.
The charge sheet is not required to be issued in case of minor
penalties under the Uttarakhand Government Servant (Discipline
and Appeal) Rules, 2003 and, therefore, no further inquiry based
on charge sheet is the requirement under the said Rules. As we
have mentioned above, the procedure for imposing minor penalties
has been duly followed and the punishment order passed is as per

rules and law.

19. Learned counsel for the petitioner also argued that no
handwriting expert was called to examine whether the cutting on
the receipt was made in the petitioner’s handwriting or not. He has
also contended that the disciplinary authority has failed to elaborate
as to how the petitioner should have taken care of the register in the
absence of any almirah or a box with lock and key provided to him.
All these issues were raised by the petitioner in his reply to the
show cause notice which were duly considered by the disciplinary
authority before passing the order of punishment. This Tribunal is
making a judicial review and not sitting as appellate authority. It is
settled principle of law that in judicial review, re-appreciation of
evidence as an appellate authority is not made. The adequacy or
reliability of the evidence is not the matter which can be permitted
to be argued before the Tribunal. The Hon’ble Supreme Court, in
case of B.C.Chaturvedi vs. Union of India, 1995(5) SLR, 778 in
para 12 & 13 has held as under:

“12. Judicial review is not an appeal from a decision but a

review of the manner in which the decision is made. Power of
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judicial review is meant to ensure that the individual receives

fair treatment and not to ensure that the conclusion which the

authority reaches is necessarily correct in the eye of the

Court. When an inquiry is conducted on charges of

misconduct by a public servant, the Court/Tribunal is

concerned to determine whether the inquiry was held by a

competent officer or whether rules of natural justice are

complied with. Whether the findings or conclusions are based

on some evidence, the authority entrusted with the power to

hold inquiry has jurisdiction, power and authority to reach a

finding of fact or conclusion. But that finding must be based

on some evidence. Neither the technical rules of Evidence Act

nor of proof fact or evidence as defined therein, apply to

disciplinary proceeding. When the authority accepts that

evidence and conclusion receives support therefrom, the
disciplinary authority is entitled to hold that the delinquent

officer is guilty of the charge. The Court/Tribunal in its

power of judicial review does not act as appellate authority

to re-appreciate the evidence and to arrive at its own

independent findings on the evidence. The Court/Tribunal

may interfere where the authority held that proceedings
against the delinquent officer in a manner inconsistent with
the rules of natural justice or in violation of statutory rules
prescribing the mode of inquiry or where the conclusion or
finding reached by the disciplinary authority is based on no
evidence. If the conclusion or finding be such as no
reasonable person would have never reached, the
Court/Tribunal may interfere with the conclusion or the
finding, and mould the relief so as to make it appropriate to

the facts of each case.

13 The disciplinary authority is the sole judge of facts. Where

appeal is presented, the appellate authority has co-extensive
power to reappreciate the evidence or the nature of

punishment. In a disciplinary inquiry the strict proof of legal
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evidence and findings on that evidence are not relevant.
Adequacy of evidence or reliability of evidence cannot be
permitted to be canvassed before the Court/Tribunal. In
Union of India v. H.C. Goel (1964) | LLJ 38 SC , this Court

held at page 728 that if the conclusion, upon consideration of

the evidence, reached by the disciplinary authority, is

perverse or suffers from patent error on the face of the

record or based on no evidence at all, a writ of certiorari

could be issued.”

20.  The Hon’ble Apex Court in para 24 of Nirmala J.Jhala Vs.
State of Gujrat 2013(4) SCC 301 has also held as under:-

“ The decisions referred to hereinabove highlight clearly,
the parameter of the Court’s power of judicial review of

administrative action or decision. An order can be set-aside

if it is based on extraneous grounds, or when there are no

grounds at all for passing it or when the grounds are such

that, no one can reasonably arrive at the opinion. The Court

does not sit as a Court of Appeal but, it merely reviews the
manner in which the decision was made. The Court will not
normally exercise its power of judicial review unless it is
found that formation of belief by the statutory authority
suffers from malafides, dishonest/corrupt practice. In other
words, the authority must act in good faith. Neither the

guestion as to whether there was sufficient evidence before

the authority can be raised/examined, nor the question of re-

appreciating the evidence to examine the correctness of the

order under challenge. If there are sufficient grounds for

passing an order, then even if one of them is found to be
correct, and on its basis the order impugned can be passed,
there is no occasion for the Court to interfere. The
jurisdiction is circumscribed and confined to correct errors
of law or procedural error, if any, resulting in manifest
miscarriage of justice or violation of principles of natural

justice. This apart, even when some defect is found in the
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decision- making process, the Court must exercise its
discretionary power with great caution keeping in mind the
larger public interest and only when it comes to the
conclusion that overwhelming public interest requires

interference, the Court should intervene. ”

21. It is clear from the above judgments that the scope of the
judicial review is very limited. The Court or the Tribunal would not
interfere with the findings of the fact arrived in the departmental
enquiry proceedings excepting in a case of malafide or perversity or
where there is no evidence to support a finding or where a finding
Is such that no man acting reasonably and with objectivity would
have arrived at that finding. The Court or Tribunal cannot re-
appreciate the evidence like an appellate Court so long as there is
some evidence to support the conclusion arrived at by the
departmental authority, the same has to be sustained. While
exercising the power of judicial review, the Tribunal cannot
substitute its own conclusion with regard to the misconduct of the
delinquent for that of the departmental authority. In case of
disciplinary inquiry, the technical rules of evidence and the doctrine
of “proof beyond doubt” have not application. “Preponderance of
probabilities “ and some material on record would be enough to
reach a conclusion whether or not the delinquent has committed

misconduct.

22. It is also well settled law that the judicial review is directed
not against the ‘decision’ but is confined to the examination of the

‘decision making process’. Hon’ble Supreme Court in S.R. Tewari
Vs. Union of India 2013 (6) SCC 602 has held as under:-

“The court must keep in mind that judicial review is not akin
to adjudication on merit by re-appreciating the evidence as an
appellate authority. Thus, the court is devoid of the power to

re-appreciate the evidence and come to its own conclusion on
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the proof of a particular charge, as the scope of judicial

review is limited to the process of making the decision and not

against the decision itself and in such a situation the court

cannot arrive on its own independent finding.”

23. In view of above, we find that in the case in hand, this
Tribunal has no reason to interfere. From the perusal of record, it is
revealed that the show cause notice dated 01.07.2010 (Annexure:-
A-4) was issued and nowhere it has been averred that the show
cause notice was bad in the eye of law. The petitioner replied to the
show cause notice and he raised the same plea which he has raised
before the Tribunal. The Ld. Counsel for the petitioner could not
demonstrate any illegality in the show cause notice or in the
procedure for awarding minor penalties by the disciplinary
authority. The disciplinary authority has passed the punishment
order after due consideration of petitioner’s reply. The provisions of
the Uttarakhand Government Servant (Discipline and Appeal)
Rules, 2003 in regard to awarding of minor penalties have been

complied with by the competent authority.

24, For reasons stated above, we find the petition devoid of

merit and the same is liable to be dismissed.

ORDER

The petition is, hereby, dismissed. No order as to costs.

JUSTICE J.C.S.RAWAT D.K.KOTIA
CHAIRMAN VICE CHAIRMAN (A)

DATE: NOVERMBER 20, 2015.
DEHRADUN

KNP



