BEFORE THE UTTARAKHAND PUBLIC SERVICES
TRIBUNAL AT DEHRADUN

Present: Sri V.K. Maheshwari

------ Vice Chairman (J)

Sri D.K. Kotia

------- Vice Chairman (A)

REVIEW PETITION NO. 01/DB/2015

(ARISING OUT OF THE JUDGMENT DATED 23.01.2015 PASSED
IN CLAIM PETITION NO. 13/DB/2014)

Mohd. Aslam, Additional Statistical Officer (Retd.), S/o Late
Sri Makbul Ahmed, R/o 145, Van Vihar, Shimla Bypass Road,
Mehuwala Mafi, Dehradun

......... Petitioner

VERSUS

1. Chief Conservator of Forest, Human Resources
Development and Personnel Management, Uttarakhand, 85
Rajpur Road, Dehradun,

2. Principal Chief Conservator of Forest, Uttarakhand, 85
Rajpur Road, Dehradun.

3. State of Uttarakhand through Principal Secretary, Forest and
Environment, Secretariat, Dehradun.

4. Secretary, Uttarakhand Public Service Commission,
Gurukul Kangri, Haridwar,

5. Director/Conservator of Forest, Rajaji National Park,
Dehradun,

6. Sri Arvind Kumar Verma, Office of Chief Conservator of

Forest, Parchar Evam Prasar, Vasant Vihar, Dehradun,



7. Sri Gorakh Nath, Office of Chief Conservator of Forest,
N.T.F.C., 85, Rajpur Road, Dehradun,

8. Sri Om Kailash Tyagi, Office of Conservator of Forest,
Shiwalik Circle, Dehradun,

9. Sri Ajay Maheshwari, Office of Chief Conservator of Forest,
Planning Work, Nainital.

...... Respondents

Present: Petitioner in person
Sri U.C. Dhaundiyal, A.P.O.
for the respondents No.1to5
None for the other respondents

JUDGMENT

DATE: AUGUST 28, 2015

1. This is an application for review of the judgment dated
23.01.2015 passed by this bench of Tribunal in Claim
Petition No 13/DB/2014 Mohd. Aslam Vs. State of
Uttarakhand and others.

2. The facts giving rise to this petition are that the
petitioner after joining the Department of Forest to the post
of Investigator-cum-Computer in February 1981, retired on
31.03.2013 on attaining the age of superannuation from the
post of Additional Statistical Officer.

3. The petitioner had preferred the Claim Petition No.
13/DB/2014 seeking the following reliefs:-

“(1) a8 f& I @ siftw y=mEsa e 01—03—2013
el e W0-U—1 & IUR 3 AT D SISl DI
AMfd AMEARYT @ FJER A d Wl ug Rfda &
faqi® 09.11.2000 ¥ ATHHIT WEP /IR AT HIY



4.

AIRHT gg W YRR/ NeFd gty vd gued Qar
fed @™ <ol Widd YN kA B HUT DI WA U4
AR feAifeéd 23 §F, 2003 & W21 @ FTHER
e I~ &I oM qd 8¢ us Rfdd & fa-td 20
fegrar 2006 9 wWiEdE A¥ARI d U W
L L B s 1 R e 1 R A M £ R s ) 0 £ G
USH XA B HUT DI A |

(2)— ¥8 & SavEvs e Hdl AN, [ToHEHA BITS]
ERER & u=i® 144 /03 /Sododio /Ad1—2 / 2012—2013
fesifed 17—10—2013 4 =u= wfifa gRT Usi=ifa =g
A9 Y49 99 U4 YAaROT IFURT—1 & 9 feAifed 19
9] 2013 §RT @1 Tl ugi=ifar faw fawg, fafer
fawg, a9, sfaq, sdg w4 @, 9E{A wdl=
IR P FaRIRl & faudla td sMidenfe qa1 gw
#aqT 4 URT wifda axd gy FREa &1 &1 $ur @1
S |

(3)— ¥T & Ffasr 4R g3 G9d g AT DI USH HIA
3 [UT B W |

(4)— g7 & a9 @3 @RA 9 IMSN SUAR W A
~ETeHIor grfael & faNiRid Sfad vd daver
g3l 39 Wl AN DI UFE PRA B HUT DI W™ |7

After hearing both the parties the above mentioned

claim petition was decided on 23.1.2015 with the following

observations:-

“The petition is partly allowed. The State
Government is directed to send the matter back to
the Commission to reconsider the candidature and
suitability of the petitioner for promotion to the
post of Statistical Officer providing the
Commission all necessary details in the light of

findings of the Tribunal in this order for suitable



5.

recommendation by the Commission and
thereafter, pass an appropriate order in respect of
the petitioner. The State Government will complete
this exercise within two months from the date
certified copy of this order is produced before the
respondents No. 2 and 3. It is, however, made clear
that since the petitioner has already retired on
31.3.2013, the promotion of the persons as per
order dated 19.11.2013 (Annexure:A3) will remain

unaffected. No order as to costs.”

Feeling aggrieved by the decision of this Tribunal,

the petitioner had preferred this Review Petition on the

following grounds:-

(i) That the petitioner had retired on attaining the age of

(if)

(if)

superannuation from the post of Addl. Statistical
Officer on 31.03.2013.

That 13 posts of Statistical Assistant later on re-
designated as Additional Statistical Officer were
allocated to the State of Uttarakhand on the day of its
creation i.e. on 9.11.2000.

That out of these 13 posts, 12 officials were working/
allocated/promoted on these posts and one post was
vacant right from the day of creation of the State of
Uttrarakhand i.e. on 9.11.2000. It is further stated
that Sri Girish Chandra Bisht, Sri Pooran Chandra
Lahoni and Sri Mohan Chandra Pant did not join the
State of Uttarakhand even after their allocation, thus,
there were four vacancies in the cadre of Statistical
Assistant on 09.11.2000.



(ili) That one Sri Dinesh Chandra Pandey, Statistical
Assistant had also retired on 30.11.2000. Therefore,
there were two vacancies for promotion in the year
2001-02. It is further stated that Sri Bhuwan Chandra
Pandey was promoted in 2001-02 and Sri Sushil
Kumar Lamiyan was promoted in 2003-04. Sri
Godhan Singh Kalkoti had retired on 31.07.2005.
Thus, on 20.12.2006, total 08 posts of Statistical
Assistants had fallen vacant.

(iv) That the petitioner being eligible, was entitled for
promotion to the aforesaid post since the date of
vacancy i.e. on 9.11.2000.

(v) That, had the petitioner been promoted to the aforesaid
post on due date, the petitioner would have become
entitled for next promotion after a period of five
years.

(vi) That in accordance with the provisions of Article 16
(1) of the Constitution of India, it is the fundamental
right of the petitioner for being considered for
promotion on the date of vacancy, but petitioner was
not considered on due date in spite of his eligibility.
The petitioner was senior most and was also within
the zone of consideration.

(vii) That the respondents had misled the Court by stating
that there was no vacancy in the cadre before
20.11.2006. The promotion of the petitioner was
deliberately delayed. In fact, the petitioner was
promoted w.e.f. 11.06.2007 to the post of Additional
Statistical Officer. The Fundamental Rights of the
petitioner were violated because of non-

consideration for his promotion.



(viii) That Govt. of Uttarakhand had also made notional
promotions from the date of vacancy in other cadres
in accordance with the Govt. Order No. 902-
XXX(2)/2012-55(47)/2004 dated 05.09.2012. So, the
reliance by this Tribunal on the Govt. Order dated
11.06.2003 is not proper. In this regard, the Govt.
Order No. 902-XXX(2)/2012-55(47)/2004 dated
05.09.2012 has been reproduced as below:
“3. ga® AfaRad I gRT g H fAota forar @n 2
f A8 Qg U9 SPRG 2012 & IR HaI-igd Y
gI=fad 8g ura Siffsl 1 WA Se1g 2012 4 e
gI=fd UM & SR |

5. 39 TRy # SfeafRaa fed @ favfa @

g d gfy gd A faefa fodl smaeeer /sraeen @
I 3Tl @ d U qd AR/ aee S HiHr
a@® sifiaefia awst S |
6. IR 2 & HUAT TN & Iad Fofg ST SuTe
gFif¥aa s &1 o R |7

(ix) That Mr. D.B.S.Khati, Chief Conservator of Forest,
Human Resource Development and Personnel
Management, Dehradun was responsible for
promoting the petitioner, but the petitioner had made
several complaints of misappropriation of the fund of
the Government on 23.1.2014, that is why the
petitioner was maliciously ignored.

(x) That it has also been stated that one Sri Sharma was

promoted notionally even after his retirement.

6. In the light of the above, the judgment passed by this
Tribunal deserves to be reviewed and following reliefs have

been sought by the petitioner in this Review Petition:



“(1) g fo g @ <ifom ywdes s 01—03—2013
el\d G0—U—1 3 & JJUR I G & PIfHbI B
arfa wrEARE @& JgER Al B W e Rfda & feis
09—11—2000 8 WiEIHIA GEA$ /3R ATEIHIA AfHr
U UR YIS /AeHEd usi=a vd "aed dar f2a am
HY Aol Aied Y B D Ul I S Y9 ATEATRE
fasi® 23 S[A 2003 & 121 & JIAR AW UKI=HA
®T ™M <d 8¢ ue Rfda & fadme 20 feww=x 2006 4
ARSI ATH & U W =/ ANIAAT  ugi=ifa
Ud 9ud fRd o W 1ol |fed 9sH @RA Dl Hur @l
S |

() ag & ScRIEvs dId AT AN [&EHd DTS
BNgR G LEIE] 144 / 03 / Stofloxfo / |ar
—2 /2012—2013 f&iT®d 17—10—2013 € == G@fafa gwI
U= 8g 999 Ud 99 Ud UIiaRvl IHNT—1 & UH
f&ie 19 @R 2013 §RT @1 AT ugi=ikn =™
fowg, fafr fdwg, a9, sqfaa, sdg wd =, 99
died ATy @ gaee & fQuda v sdanfe
aAT gy HEar 9 URa g9 «vd gu fivwa &1 @1
$HUT B o |

(3) ¥ & Afa®dT 4R 3T WA I I $l UM HIA
D HUT B o |

4) a8 & a9 @iz @Rd T AMSN STAR Wl A
ARSI AifadT & faeRiwwia Sfia wd ammar
sl 99 1 Al Bl USE HRA DI HUT B G |

(5) ug f& ghuardl 5o 1 9 4 a& @ fafy faeg vad gy
A9 9 &1 W™ o | A # 9Afae smera o,
Iaaee wHfie fie1 @ & 9 WIm Sl uel,
AT & AT G Sl 39 Ugdl, a1 soli—@dl I |
IJa: = f2a A mavas 2 e o @fda /e fafd
foeg wd g9 W @ s H I B Bl ugEAN @
forg TR /Saerl @ saa1 e fReaiRa a@

P HUT DI S |”



7. Learned A.P.O. appeared on behalf of the respondents
No. 1 to 5. Notices were also sent to other respondents, but

none had appeared on their behalf.

8.  We have heard both the parties and perused the record

carefully.

Q. It has been contended on behalf of the petitioner that
the Tribunal has committed an manifest error by not
directing the respondents for making promotion of the
petitioner to the post of Statistical Assistant/Additional
Statistical Officer w.e.f. 9.11.2000 and thereafter, to the
post of Statistical Officer after a period of five years w.e.f.
20.12.2006. The petitioner had further pointed out that there
were four vacancies on 09.11.2000 and four other vacancies
were accrued till 20.12.2006 and it has been contented that
the Tribunal was wrong in not taking into account all these
vacancies. In the light of the contention of the petitioner, we
have to see as to whether there was any error on the face of
the record for reviewing the judgment. In this regard, it
transpires from the record that the matter of vacancy as well
as the promotion of the petitioner was elaborately discussed
in the main petition. Even the relevant Govt. Order No.
Personnel Section-2 No.737/Karmik-2/2003, Dehradun
dated 11.06.2003 was reproduced. The contention of the
petitioner that the abovementioned Govt. Order is not
applicable as the Govt. of Uttarakhand had issued new
Govt. Order in the year 2012 (Supra), but after considering
all the aspects, the bench was of the view that in regards to
the case in hand, only the provisions of Govt. Order of 2003

only were applicable. As all the contestations raised by the



petitioner were dealt and discussed in the main petition,
therefore, it cannot be said that there was any manifest error
in the application of the Govt. Order of 2003. There is no
point for application for Govt. Order of the year 2012. Apart
from it, the Uttar Pradesh Statistical Service Rules, 1982 as
amended in 1985 were also considered in the light of the
relevant decisions of the Hon’ble Apex Court and the

Tribunal had reached to the following conclusion:

“In view of the above discussion in paragraphs 8 to
13, we are of the clear view that the petitioner is not
entitled to get promotion on the post of ‘Additional
Statistical Officer’ from the date of vacancy even if
vacancies existed and further promotion on the post
of ‘Statistical Officer’ from 20.12.2006. We
therefore, do not find it relevant to ascertain
whether vacancies of Additional Statistical Officer

were available on 09.11.2000 or not.”

10. From the above discussion, it becomes clear that the
Tribunal had drawn a reasonable and justifiable conclusion
after considering all the relevant facts, circumstances of the
case and having considered the relevant Service Rules as

well as judgment of the Hon’ble Apex Court.

11. As the decision of the Tribunal is a well considered
decision and it cannot be said that there was any error or
mistake in the judgment passed by this Tribunal. In fact, the
scope of review is very limited and only any manifest error,
which is apparent on the very face of record can only be
corrected in review. The Tribunal cannot act as an Appellate

Court for the reappraisal or re-appreciation of its own



10

judgment in the proceedings of review. Even if, for the sake
of argument, it is assumed that there is any shortcoming in
the judgment of the Tribunal or the Tribunal failed to
appreciate the facts or law in correct perspective, even then
it cannot be corrected in the proceedings of review. It can
only be done by the Higher Court. So, we are of the
considered view that there is no apparent error, which can
be corrected in review. We do not find any force in the
review and we are of the considered view that the Tribunal
has passed the order taking into account all relevant facts

and law.

12. It has further been contended on behalf of the
petitioner that the petitioner had made complaint against
Mr. D.B.S.Khati, Chief Conservator of Forest, Human
Resources and Personnel, therefore, the petitioner was
ignored deliberately and maliciously from promotion. In
support of this contention, some photocopies of some
telephone bills have been filed and our attention has been
drawn towards the judgment passed by the Hon’ble
Supreme Court in State of Andhra Pradesh and others
Vs. Govardhanlal Pitti (AIR) 2003 Supreme Court,
1941. Hon’ble Supreme Court in the aforesaid judgment has

elaborated the word malice as follows:

“The legal meaning of malice is “ill-will or spite
towards a party and any indirect or improper motive
in taking an action.” This is sometimes described as
malice in fact “Legal malice” or “malice in law”
means something done without lawful excuse. In other
words, it is an act done wrongfully and wilfully

without reasonable or probable cause, and not



11

necessarily an act done from ill feeling and spite. It is
a deliberate act in disregard of the rights of others.
Where malice is attributed to the State, it can never
be a case of personal ill-will or spite on the part of
the State. If at all, it is malice in legal sense, it can be
described as an act which is taken with an oblique or

indirect object.”

13.  We have given a considerable thought to this aspect
also, but there is no occasion for us for consideration in this
review application as to whether there was any ill-will or
biasness on the part of the respondents towards the
petitioner/applicant. As this contention was raised earlier
and the Tribunal had also given thought to it. In these
circumstances, this cannot be reconsidered in review. So,

we do not find any force in this argument also.

14. On the basis of the above discussion, we are of the
definite opinion that there is no force in the application for
review, resultantly; the application for review is liable to be
dismissed.

ORDER

The Application for Review is dismissed. No order as

to costs.
D.K.KOTIA V.K.MAHESHWARI
VICE CHAIRMAN (A) VICE CHAIRMAN(J)

DATE: AUGUST 28, 2015

DEHRADUN

KNP



