UTTARAKHAND PUBLIC SERVICES TRIBUNAL
AT DEHRADUN

Present: Hon’ble Mr. Justice J.C.S.Rawat

------ Chairman
&

Hon’ble Sri  D.K.Kotia
------- Vice Chairman (A)
CLAIM PETITION NO. 54/SB/2014

Brijesh Kumar Gupta, S/o Shri Hanuman Prasad, Executive Engineer, Minor
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JUDGMENT

DATE: JULY 23, 2015

HON’BLE JUSTICE J.C.S.RAWAT (ORAL):

1. This claim petition has been filed by the petitioner for
seeking the following reliefs:
“Therefore, the petitioner most respectfully and humbly prays
this Hon ' ble Tribunal that,



(a) The impugned Orders Annexure-Al and Annexure-A2 be kindly
held in violation of fundamental, constitutional and civil rights
of the petitioner, against law, rules, orders and principles of
natural justice and be kindly quashed and set aside;

(b) The respondent no. 1 and 2 be kindly held that the Annual
Confidential Report for the Year 2012-13 has not been filled in
the prescribed time and completed in accordance with law,
rules, orders and principles of natural justice and the
respondents be ordered and directed not to consider the said
report as adverse for promotion and other service matters of the
petitioner;

(c) Any other relief, in addition to or in substitution or modification
of above, as the Hon’ble Tribunal may deem fit and proper be
kindly granted to the petitioner against the respondents; and

(d)Rs. 20,000/- as costs of this Claim Petition be kindly awarded to

the petitioner against the respondents. ”

2. The petitioner was initially appointed to the post of
Assistant Engineer and thereafter, was promoted as an Executive
Engineer in the respondent’s department. During the period 2012-13,
the petitioner initially had worked as an Executive Engineer at the
Headquarter directly under the control of Chief Engineer/Head of the
Department from 01.04.2012 to 31.07.2012. Thereafter, he was
transferred to Nainital as an Executive Engineer and remained there
w.e.f. 01.08.2012 to 31.03.2013 under the supervision and control of
Superintending Engineer, Haldwani. Initially, when the petitioner was
posted at Nainital, there was no Superintending Engineer posted at
Haldwani, so the Reporting Officer was Chief Engineer/Head of the
Department at Dehradun. The Superintending Engineer was posted
there on 19.03.2013 and thereafter he worked under the control and
superintendence of the Superintending Engineer, Haldwani. When the
Annual Year for awarding Annual Entries for the year 2012-13 came,

the Chief Engineer made a communication to the Superintending



Engineer, Haldwani to direct the petitioner to submit his self-
assessment and thereafter, he was asked to send his comments so that
Annual Confidential Entry may be awarded to him. When no remark
and self-assessment was received from the Superintending Engineer,
Haldwani, the Chief Engineer, respondent No. 3 himself awarded him
an entry and also communicated the same to the petitioner. The
petitioner is claiming that during the year 2012-13, the respondent
No. 3 was the Reporting Officer of the petitioner, but illegally and
wrongly and against the rules, respondent No. 3 awarded the entry
without sending it to the Government for review and acceptance. He
further alleged in his claim petition that the adverse remark was
neither reviewed nor it was accepted by the competent authority. The
petitioner further alleges that the entire adverse remark has not been
communicated to him; as such the entire entry is liable to be quashed.
The petitioner made representation against the adverse remark to the
competent authority, which was rejected. Feeling aggrieved by the

said order of the respondents, the present petition has been filed.

3. The respondents have filed a joint Counter Affidavit, in
which the respondents have denied all the averments made in the
claim petition and it has been alleged that during the year 2012-13,
the petitioner had worked under the control of the Chief Engineer
w.e.f. 01.04.2012 to 31.07.2012 and thereafter, he had worked at
Nainital after his transfer as Executive Engineer from 01.08.2012 to
31.03.2013. 1t is further alleged in the Counter Affidavit that the
petitioner was working as an independent Executive Engineer
because there was no Superintending Engineer posted at Haldwani,
though it was under the control of Superintending Engineer,
Haldwani. In the month of March, 2013 prior to closure of the
financial year, the Superintending Engineer was posted, as such the
petitioner was directly under the control of the respondent No. 3 for
the whole year except for few days. The Chief Engineer/HOD, in



view of the above, awarded the adverse entry to the petitioner as a
sole Reporting, Reviewing and Accepting Authority. The said entry
was also communicated to the petitioner. It was further alleged that
there are three stages for the entries prescribed in the Govt. Order No.
3047/38-1-93-441/93 dated 25.05.1993, but in case of the petitioner,
who is directly under the control of the Head of the Department/Chief
Engineer, the Chief Engineer is the sole authority to award adverse
entry in view of the chart annexed with the said Govt. Order as
Annexure CA-1 to the Counter Affidavit. The SI. Nos. 3 and 4 of the
said chart reveal that the Chief Engineer is the accepting authority in
case of finalization of entries of the persons who had worked under
the control of Chief Engineer. Thus, the petitioner’s claim for not
sending the entry to the Government for review and acceptance is not
sustainable. The written statement also states that the communication
of adverse entry was well within time; as such there is no force in the

claim petition. Hence, the claim petition is liable to be dismissed.

4, We have heard learned counsel for the parties and perused
the material available on record. At the outset, we would like to
mention that the petitioner has sought a prayer of quashing of adverse
entry, so we summoned the original record of the petitioner from the
department. Learned counsel for the respondents brought the original

record in the court during the course of hearing.

5. Learned counsel for the petitioner at the outset contended
that there is a Govt. Order dated 18.12.2003 annexed as Annexure-4
to the claim petition, in which it is provided as under:
‘T g H 99— W) O fed @ e a1 tearg
$xd gy yfafdcal sfepad o<, gafrst yamfda oA, gfied
gfaflcat &1 Wqfaa &xw R S99 fIwg gam@eAl &1
Ry a9 @ g 7 fEafafaa ufear fRaiRa @ o @
T—...... ”



After quoting the above provision of the Govt. Order,
learned counsel for the petitioner further contended that the
Government has consolidated all the circulars, letters and the
Govt. Orders in the said Govt. Order annexed as Annexure No. 4
to the claim petition and as such, the G.O. dated 25.05.1993 stands
superseded by this clause itself. He has further pointed out the
para-3 of the said Govt. Order (Annexure-4), which reads as

under:

“3. yfaftcal a4 @ fod w9 INFEN-— u1Ad A/HEE a0
qiffe Mug ufafc e SH9d SR @ aifNer (ukass
e rl) grT faell e 9w gfafle &1 yadevr ufafe
foeq ard PR @ de R > ARG gRT T=AT DT
BT g&e] & 9 aRl & dd R B ARSI
s fear o e gemfe farT s srEfieRer daran
P HRIT HHAIRAT qAT ARSRAT & T A ATATISHATTAR

yfides / afiers / ieal aifsrer g s A 1

Learned counsel for the petitioner has pointed out that the
entries should be written as provided in the said Govt. Order and the

Govt. Order has not been adhered to.

6. Learned counsel for the respondents contended that the
Govt. Order dated 18.12.2003, which has been referred by the
petitioner is clear that earlier Govt. Orders had not been superseded.
It is a general practice that in the opening sentence of any Govt.
Order, it is specifically mentioned that the earlier orders are
superseded. The Govt. Order which is at Annexure-4, has not
indicated as such. He further contended that this Govt. Order only
provides that all the circulars, letters and the Govt. Orders issued by
the Government have been consolidated by this G.O. for regulating
the procedure of awarding the entries. Learned counsel for the
respondents further relied upon para-4 (2) of the said G.O., which

reads as under:



“(2) @@ER®ar @& I®ER W Afe wemafAe fawrer qd
fgiRa w1 A $Ig "elga &1 9 df ¢ &4 @ fod
Wdd ? ug e N WX @ egar & aiffe ufafc &1
aifvafrexur fear s |

It was further contended that the said G.O. specifically states
that the Govt. Orders which have been issued earlier shall remain
operative unless and until these are changed by the subsequent
amendment. It was further contended that in case of the petitioner,
the respondent no. 3 is the Finalizing Authority under the Govt.
Order annexed as Annexure No. CA-1 dated 25.05.1993, which is
still operative. It is further submitted that during the period 2012-13,
the petitioner had most of the time worked under the direct control
and superintendence of the Chief Engineer at the Headquarters apart
from his posting in the Headquarters. During that period, as such the
ACR has been written in accordance with the G.O. dated 18.12.2003
(Annexure-4 to the claim petition) as well as the G.O. dated
25.05.1993(Annexure CA-1 to the C.A)).

7. We have gone through the entire record and perused the
relevant provisions, which have been referred above. The clause 4(2)
of the said Govt. Order, is a saving clause in the said G.O. which
implies that where the administrative department has issued any
stages for awarding the entries they will continue, but the said stages
can be amended by the administrative department at any time after
issuance of the G.O. dated 18.12.2003, which is annexed as
Annexure-4 to the claim petition. It is therefore, clear from the said
G.O. that all the Govt. Orders which have been amalgamated in the
said G.O., has provided a saving clause by providing clause 4(2)
(Annexure-4 to the Claim petition). The G.O. dated 25.5.1993,
which has been filed along with the written statement as Annexure
No. 1 clearly reveals that the said G.O. provides at sl. Nos. 3 and 4

that for Executive Engineer, Minor Irrigation, Chief Engineer will be



the Accepting Authority. As we have pointed out earlier that the
petitioner had worked during the period 2012-13 under the direct
control of Chief Engineer/Head of the Department from 01.04.2012
to 31.07.2012 as an Executive Engineer and from 01.08.2012 to
31.03.2013, he worked as Executive Engineer under the control and
superintendence of Superintending Engineer, Haldwani. When he
was posted at Nainital as an Executive Engineer there was no
Superintending Engineer posted at Haldwani, so he had worked
directly under the control of the Chief Engineer. It is also revealed
from the perusal of the original record filed by the respondents that
after the Superintending Engineer had joined in March, 2013, he was
asked to obtain self-assessment of the petitioner and to submit his
remarks to the Chief Engineer. When Chief Engineer failed to
receive the said self-assessment and remark, he finalized the entry of
the petitioner as provided under the G.O. dated 25.5.1993. We are of
the view that in view of the G.O. of 1993 and clause 4(2) of the
Govt. Order (Annexure-4 to the claim petition), the Chief Engineer
was the sole authority to award the entry to the petitioner. As such,
the respondent no. 3 has acted well within his jurisdiction to award

the entry to the petitioner.

8. Learned counsel for the petitioner also contended that the
Rule 4(1) of the Uttarakhand Govt. Servants (Disposal of
Representations against Adverse Confidential Reports and Allied
Matters) Rules, 2002 (hereinafter referred to as Adverse Entries
Rules, 2002) has not been followed. The rule 4(1) of the Adverse

Entries Rules, 2002 provides as under:

“(1) Where a report in respect of a Government Servant is
adverse or critical, wholly or in part, hereinafter referred
to as adverse report, the whole of the report shall be
communicated in writing to the Government Servant

concerned by the accepting authority or by an officer not



below the rank of reporting authority nominated in this
behalf by the accepting authority, within a period of 90
days from the date of recording the report and a

certificate to this effect shall be recorded in the report.”

9. The point which was raised on behalf of the petitioner in this
claim petition is that the petitioner was awarded adverse entry and the
whole of the adverse entry has not been communicated to him and
only a part of it has been communicated to the petitioner. Learned
counsel for the petitioner further relied upon the Rule 4(1) of the
Adverse Entries Rules, 2002 (Annexure-3 to the claim petition) and
contended that in view of the Rule 4(1), the entire report of the entry
awarded to him, should have been communicated, but entire entry has
not been communicated to him. So, the entry communicated is in
utter violation of the Rule 4(1) of the Adverse Entries Rules of 2002
annexed as Annexure-3 to the claim petition. Learned counsel for the
respondents has contended that the entire copy of the adverse remark
had been given to the petitioner and he made representation against
the said remark to the competent authority, which was considered and
rejected, as such there is no illegality and no violation of Rule 4 of the
Annexure-3 to the claim petition. We have gone through the entire
record and perused the original record. The adverse entry which has
been communicated to the petitioner as Annexure-A-1 to the petition
does not seem to be the entire entry. To ascertain the entire entry, a
photocopy of the original entry has been kept on record. The
communicated portion of the entry is quoted below (Annexure-1):-

“@HIid Y= AR vd faurmmeas, oy Riars
frarT ScRrEvs, EgA

uFied 2130/ dofio/ d109090 /2013—14 feAi® 03 #rd, 2014

i g9 FAR [,
rferemdY iR,
oy s @vs,
Afrare |



fachr ad 2012—13 @ aiffe afRm ufafic whas fSrary / sehegor
Fft=ar g1 faiRa wwarasia w9 819 @ BRI Wiadl
ARBRY / AeqeEet g1 Aua! gfafde § f=1 gfoee o sifea faa
gl ol sl wqfaa fed o @ 2

ot gy FAR T, e fRran, @y Rigrg g1 Al @1 s@edr 3t
STt @ a9 saera Wigd @ gEared sist | |0 7Y oft oy Riars
faurT ScRTEve @ segeal 4 AT 04.04.2012 B AEd dod B UM
YTFPhe ST H31 & S ¥4 I8 e A W o & diw Fefor fawmr a1
I09 <X atofvofdo Y daurse 9 AT B, fourT & Suar Yraddwdd TfSd HA
@ YIIT &I JYANd IR T, Ug, AN O FAR [wWT gRT I8 d T8 fear
AT AT GBI WR S 4 d I8 W w0 4 1 g6 FAR W1 JadTd
frder fea 1 o & <ofofdo @ <X yTabe WU ¥ I B D gTATd
B g X, Wfe s W R 39 R SIS dRiard] a8 @1 s | sl gor
FIR [T A fE=ar, g fAars @1 SeiiEar @ RO faunr 9
gTadhe o1 H HIbl faae garm|
a9 2012—13 ¥ WUS @ GRT IYRP & WeAH 9 IS #g § #wif wAh)
FRIRT &1 & 3qMdcd Bl @& IR A1, 2013 @ IAfaH e d g-RIfT &1
gyt fHar 1, e STt o= g vel @ ford adf foar o 91| it &
@ yfd aruRardl vd SSrfiar &1 ead © |
wIH TR, 2005 a@ vd dovvs dio IR, 2004 @ < BT SAAT AT B
SHS SWI widh Ud <loyvs dio Afoeex a< T8 fvar mam 2| ot & wa
IAoex vd doyvs o e TR & G H Bis YA 8l fhar ar
gl
. ol 999 FER Wl §RT drifed 4 W fden &1 ure € fear sirar @ qen
$IPT IR AU IAMISIRAT § IS 2 |
I & HIATAd MR AEAT 842 / | 1—2012—01(03) /2012 f&iw 31.07.2012 &
g1 2l g9l AR [l BT LIAFART & 9 dg Rarg gvs, A-ama
B W sl 9w FAR T g1 3 srigea gy st sifraan, g Riars
Eus A & ug e faar T

a: st gorer AR Tl B wRE” Aot A awffga fear smar 2

SWidd Rl @ R sft 999 $aR Twr & AT yal[ a1 &
g | $ig ot fewefi o ol Sfaa gl = gy 2

Id: 39 g A mudl IRa fear orar @ fo smuwt ad 2012—13 @Y
aiffe mMufg aRa gfafle & A W vl & wag § & i Fa 2 B
JATET U ATE & 3o} AT $I U Hr1 GilRaa &3 | e urw
T B9 @I I § IFAER B sifaw wu 7 fear S

(femc S)
g AT vd faurmega,
oy fHar8 faarr Savavs,
QEAGA”
The original entry awarded to the petitioner, which is in the

original record reads as under:-
“HEAT— 2

faumTTeas sRaiaaeae snfe o1 ARfaa
aRA gfafts ad 2012—13

BT U9 9T 422 fe-Td 06.06.2013 Ud U9 G¥&AT 1030 fe<iTdh 26.8.2013 &
gRT a9 2012—13 @) 9ifife aRa gfaficar sEfevr aftar, oy Riag @ T
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gfea @it =AY off, s fau fans 31 srred 9@ @ fafyr feiRa 2, e
B: g 4 Ifte &1 99 adid 89 & Suvra A awa g @ gem @ v
Reafa # st 39w gaR @, IR s, og Riarg @vs Afara @ ad
2012—13 @1 aiffs aR= yfafle frs yaR sifea @ odt 28—

st goier FAR @, AR =, ag e g1 el ) sedr @)
STt @ aen 991 e W fiegd @ gEared sist | "o 7 oft @y Riars
faurT ScRrEvs @1 segsar H fATH 04.04.2012 $1 IATEA dod b SURIA
gIddha fSd 1 @ S5 4§ I8 Ay 3 W o f& de o faamr &
Ii9 <X <iofofdo @Y daurse @ Sd &R, fAUTT 9 Sud= Yraddd WfSd BA
@ Y B JgATT B T, WReg o O AR W gRT A8 1 TS fea
T dAT AP R O 4 Yd I8 W w9 4 3 qoy FAR [T AT
frde f&d 1@ o & <iofiofdo &1 <X, YTddeT UIIM § AYATT S D UTAN
B U R, dfe st @ gRT 39 R $Is sRAE T8 1 8| A ey
AR T, Aferemdr sf¥a=an, oy Rias @ Serfiaar & SRor faurT A4 gresd
TS H Bl faeve gaim |
g 2012—13 ¥ WIS & ERI RS & AEAH 4§ AfrsHE wg A #fr =AY
GRIRT ST €9 3Mdcd 8 & SURId AT, 2013 & 3If~a9 d<drE d g=RIR &7
gityur fHar e Sy = wvel @ ford At fear o1 w1 o et
@ yfd aruRardl vd SSrfiar &1 ead © |
wIH TR, 2005 T6 T doyvs do AWRCR, 2004 & 9+ ST ST AT 2
IS I WIH Td <oyrs o e 9 3 fHar wam 21 3t & ws
Ioex vd o yus dio IoReX BT d T H BIs gI A8 fhar war
gl
o 9N FAR @1 gRT BrRifed 94 S Al &1 uras 81 fear sirar @ qer
$IPT ATER AU IAMTSIRAT § IS B |
AN & BT AT AET 842/ |1—2012—01(03) /2012 f&id 31.07.2012 &
g1 3l g9 FUR [WT T WFEFARY & 4§ oy Riarg gvs, Ahdard g4
R 3 g9 AR @1 R fo1 ST g ARt iR, g Riarg avs
Afidare @ ug W FRTeE fear |

ﬁ.uﬁ._uwu

ol goiw FEAR T, e S, @y RarE fava axd ary afe T8
21 s goer FuUR T AR fE=ar 1 gfseT &1 YHT T oG 2 |

(g™ SWR)

10. After going through the copy of entry in original record, we
are of the view that entire entry has not been communicated to the
petitioner. The initial paragraph of the original entry has not been
communicated. Also, the last portion of the original entry, by which
the integrity of the petitioner has been withheld, has not been

communicated to the petitioner and in place of that it is written in the
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copy that due to the above circumstances, no comment can be made

regarding the integrity of the petitioner.

11. In view of the above, we find that the entire entry has not
been communicated to the petitioner according to Rule 4(1) of the
Adverse Entries Rules, 2002.

12.  After going through the entire provisions as quoted above, it is
clear that the whole of the report shall be communicated to the
petitioner irrespective of the fact whether it was wholly adverse or it
was partly adverse. In the instant case, the relevant portion has not
been communicated regarding withholding of integrity to the
petitioner. In the recent judgment of the Apex Court, it has been held
even the good entries should also be communicated to the employees
in order to know their performance and if needed, they can make
representation against the same. In this case, the respondents have
violated the Rule-4(1) of the Adverse Entries Rules of 2002
(Annexure-3), as such the entry is liable to be quashed. It is further to
be mentioned that Rule- 5 of the Adverse Entries Rules of 2002

(Annexure-3 to the claim petition) provides as under:

“5.  Report not to be treated adverse-- Except as
provided in Rule 56 of the Uttar Pradesh Fundamental
Rules contained in Financial Hand-book, Volume-II, Parts-
Il to IV, where an adverse report is not communicated or a
representation against an adverse report has not been
disposed of in accordance with Rule 4, such report shall not
be treated adverse for the purposes of promotion, crossing
of Efficiency Bar and other service matters of the

Government Servant concerned.”

13. In the above provision, it has been laid down that if Rule 4 of
the Adverse Entries Rules of 2002 is not followed, such report shall
not be treated adverse for the purpose of promotion, crossing

efficiency bar and other service matters of the Government Servants
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concerned. In view of the above, we agree with the contention of the
learned counsel for the petitioner that the Rule 4(1) of the Adverse
Entries Rules of 2002 has not been followed and the whole entry has
not been communicated to the petitioner and therefore, as per Rule 5
of the Adverse Entries Rules, 2002, this entry shall not be treated

adverse for any service matter.

14, No other point was raised by the learned counsel for the

petitioner and the learned counsel for the respondents in the case.

15. For the reasons stated above, we are of the view that the
petition deserves to be allowed.
ORDER

The claim petition is allowed. The impugned orders dated
03.03.2014 (Annexure: A-1) and order dated 21.07.2014 (Annexure:

A-2) are hereby quashed. No order as to costs.

D.K.KOTIA JUSTICE J.C.S.RAWAT
VICE CHAIRMAN (A) CHAIRMAN

DATE: JULY 23, 2015
DEHRADUN

KNP



