BEFORE THE UTTARAKHAND PUBLIC SERVICES
TRIBUNAL AT DEHRADUN

Present: Sri V.K. Maheshwari

------ Vice Chairman (J)

Sri D.K. Kotia

------- Vice Chairman (A)

CLAIM PETITION NO. 02/DB/2014

Khilanand Lekhwar, S/o Late Sri M.D. Lekhwar, R/o Block-A,
Lane No. 1, Ganesh Vihar, Ajabpur, Dehradun,

......... Petitioner

VERSUS

1. State of Uttarakhand through Secretary, Forest &
Environment, Civil Secretariat, Subhash Road, Dehradun,

2. Principal Chief Conservator of Forest, Uttarakhand, Dehradun,

3. Devi Ram, presently posted at Western Circle, Haldwani,

4. Smt. Kamla Arya, Presently posted at Southern Kumoun
Circle, Nainital,

5. Smt. Hansi Arya, Presently posted at Southern Kumoun
Circle, Nainital,

6. Smt. Maya Pandey, Presently posted at Western Circle,
Haldwani, Forest Range, Haldwani,

7. Harish Chandra Joshi, presently posted at North Kumoun,
Bageshwar Forest Range,

8. Rajendra Prasad Pathak, presently posted at Northern

Kumoun, Pithoragarh Forest Range,



10.

11.
12.

13.
14.

15.
16.

17.

18.
19.

20.

21,

22,
23.

Smt. Trapta Pant, presently posted at Northern Kumoun
Circle, Almora,

Rajendra Prasad Kandpal, Presently posted at Northern
Kumoun, Almora,

Smt. Rukmani Ghildiyal, presently posted at Shiwalik Circle,
Lal Singh Bisht, presently posted at Anushandan Vratt, Van
Vardhanik Sal,

Satish Chandra Sharma, presently posted at Shiwalik Circle,
Smt. Bhagirathi Singh, presently posted at Northern Kumoun
Circle, Pithoragarh Forest Range,

Naresh Chandra Sanwal, Mukhya Van Sanrakshak, Kumoun,
Ghananad Bhatt, presently posted at Southern Kumoun,
Nainital Forest Range,

Ishwari Dutt Pandey, presently posted at Northern Kumoun
Circle, Almora,

Parmanand Chamoli, Mukhya Van Sanrakshak, Uttarakhand
Suresh Chandra Bhatt, presently posted at Northern Kumoun,
Nainital Forest Range,

Jagmohan Singh Chauhan, presently posted at Bhagirathi
Circle, Tehri Dam,

Kishore Kumar, presently posted at Yamuna Circle,

Narendra Singh Bisht (Anu Sarwan Mulyankan Uttarakhand)
Hari Raj Singh, presently posted at Uttarkashi Forest Range
(Bhagirathi Circle).

...... Respondents

Present: Sri V.P.Sharma, Counsel,
for the petitioner

Sri U.C. Dhaundiyal, A.P.O.
for the respondents No. 1 & 2



JUDGMENT

DATE: JULY 16, 2015

DELIVERED BY SRI D.K.KOTIA, VICE CHAIRMAN (A)

1. This claim petition has been filed for seeking the

following relief:

“For the facts, reasons and circumstances mentioned in
the foregoing paragraphs of the claim petition, the
petitioner most humbly and respectfully prays that
Hon’ble Tribunal be pleased to grant the following relief
and direct to the respondents to pay the following reliefs:
(i)  Notional Promotion granted to the petitioner from
the date of the promotion of their juniors for the
post of Senior Administrative Officer w.e.f.
09.09.2013 when the Juniors were promoted with
all consequential benefits.
(it)  Any other relief which the Hon ble Court may deem
fit and proper in the circumstances of the case,

(ili) To award cost of this petition to the petitioner.”

2. The relevant facts in brief are that the petitioner was
initially appointed as Junior Clerk on 16.12.1980 in the
Forest Department, Government of Uttarakhand. He was
promoted to the post of Senior Clerk, Senior Assistant and
Administrative Officer in 1985, 2007 and 2011 respectively.
The Forest Department further made promotion of 21
Administrative Officers to the post of Senior Administrative
Officer on 09.09.2013 (Annexure: A-1). The name of the

petitioner was not there in this list of 21 promotions. The



petitioner had retired on 31.08.2013 and his contention in the
petition is that as per para 19 of the Government Order dated
23.06.2003 (Annexure: A-2), he even after his retirement

should have been considered for the promotion.

3. The para 19 of the Government Order dated
23.06.2003 is reproduced below:

“(19) T A H SA FifA®BI & AW & Wi 3 S
off Wdfera =gus qd (g sw =@ue 9, e Rfeaat @
ford =g ywarfaa @) @1 yod qars &I, aoadd gardl e
3 ITER, UEAl I g eiRa od (3o e, gve
Ug WX IeHN Hal, faurr 4 FaiRa sder dar anfe, @i
Hf defera dar et ¥ faiRa &) ¢f o & 7 dara
g afe o3 @iffe a9 af &) o gars & urEdr o)
Id g8 HRal Bl, g fAerd 9 999 99 B9 @ PRI,
999 & feied I 98 Aarfig<d &1 TAT Bl AT IADI I
g A B, 99 W SEST T FARE uEar gl § @ o |
Ry afe &g d1ffie R =@ ad @1 gyoH Jarg di
SRIFITHR U=dl 1 Ad 5T gL a1 8l U=y, faere 4 g1
ard TgAl # 94 w@fifa a9 9o smaifea B9 @ feaie &t
JEAg g &) g1 & A A b1t B urmar A 7 wnfia
T8l fear o e e Fagar d49fa a9 ad @)

Y| Gells Pl &1 YTl EROT ST 3Maegh sl & |7

4, The petitioner has also stated in his petition that as
per the seniority list (undisputed) issued on 15.7.2013
(Annexure: A-3), he is placed at Serial No. 21 and 3
Administrative Officers who are placed at Serial Numbers
22, 23 and 24 in the seniority list and who were junior to the
petitioner were promoted to the post of Senior
Administrative Officer on 09.09.2013.



5. The petitioner has also contended in his petition that
as per Rule 4(5) of the “Scar@vs (dl® dar JAT &1 gk
@ qeR) ol daei # ugi-fa @ fav gaa ufean
ferTaett, 2013” (hereinafter referred to Rules of 2013), it is
essential that for promotion, the candidate must secure
minimum average of 6 marks based on grading of the
Annual Confidential Entries for the preceding 5 years and
respondents No. 6 and 14 (who are shown at Serial Numbers
4 and 12 in the promotion order dated 09.09.2013) have
only secured 4.99 and 5.19 marks respectively (Annexure:

A-9) and therefore, they were “unfit” for the promotion.

6. The relevant part of Rule 4 of the Rules of 2013 is

reproduced below:

“Jdl ® MR WX 9a99 b1 gfbar—4 (1) fed@y dar a1
el § stgrar wiffe fawmr & et fawmeeh #
‘AIar Asdr, 9duar gasar (Rgaedt ARe) seEr g=a
¥4 9 gssdr (yrzaRelt At ARe) a1 a9a ur=ar a9
SoAAR bl 4 T4 (RREc waeeH afa ARe v
& Bl Wies IATH Tellolfafad)) sre@ar adenm ssarfar’ ar
‘Sdl —ug—<assar a1 f&dt W yer 9 ferea vE @
fodl o= AFGUvs @1 Saven @, foed usi=fd 8q a9+
A H Il / Asdl Bl AER AFA R JEadAr 99 fear
o dl 39 fAEwEdl @ gy g9 WS sEe g
‘gadl (ARe) & ArFqvs &1 uTed fHar SR |

(3) ur=ar &= # ftafera wifiel o aiffe afRkz yfaleat @
qoaied @ fay =99 af | e fav aa9 fear o <= 2,
@ 91 qd & 05 99T 31 yfafRed <&l S



(4) Su fm (3) A fAfdse affe af=a gfafcal &1 yeaie=
‘I A SaH’, IWT/ HAlYeHd ¢d Yfama’ af 4
fear S| 12 w8 &1 Sape yfafe & fag 10 3i®, “afa
I’ yfafie & forg o8 3w, Sw” ufdfie & fau o5 3,
=BT /ddive-e Yfafle & fag o2 sie donm yfama ufafe
& fau 05 FoTi® 3 yad Y ST | 12 918 4 &4
Iafy & foag, yra e & @ Je e yfafe Jeaifea
@ Tl 1/12 @ U H HH B} AT IR 39 UBR
gTed bl & Gl AN B G qrsl (Sraar yfafe qeaifea
1 ) 9 faursha #x1 wx 3ita aifie 3ie gyra sl R
12 9§ TOT & R AEad e eyt B Ireriq
SIff® I 91w g4 aradl 3tEa arftfe sie &) o FTifea
3 & AR W B SIR—A:—

Bl GTRITDHX12
ol qodifhd ATe

(5) SWIdd @'S 4 & AR JAIHT @ IMER W 06 A
39 3ad aifife e gyTd & dred i e Ssdl @ 99.
R Uci~Ifd 8q 3Iquydad A1 oA | 08 AT 594 3fed i
gt H3A aret waeft crfa Swwt #Aoh A denm o6 9 zwW
e fb=g 08 | &9 Id YT &I did HIfied &l ‘Scad’
goff 4 aiffga fear ST 39 e feu 10 affexor 4
‘Sl AMGvs WX HIf®l I fadievor ‘eifa Saa’ |, S’
U9 IUgad , 3 o9 W d P foram SR |

7. The petitioner also gave a representation dated
14.08.2013(Annexure: A-4) which was rejected on
24.09.2013(Annexure: A-5). He gave another representation
against the promotion order dated 09.09.2013 on
17.10.2013(Annexure: A-6) which was also rejected on
14.11.2013(Annexure: A-7). Hence the petition.



8. Learned A.P.O. on behalf of the State (respondents
No. 1 and 2) has opposed the claim petition and stated in the
written statement that the promotion from the post of
Administrative Officer to the post of Senior Administrative
Officer is made as per the criterion of “Seniority subject to
rejection of unfit” and, therefore, the promotion will be
governed by Rule 3(3) of the Rules of 2013 (and not by
Rule 4(5) of the Rules of 2013 which is applicable when the

criterion of promotion is “merit”).

Q. The relevant part of Rule 3 of the Rules of 2013 is

reproduced below:

“SASAT @ IMER_ WX YgI=fd 8q 9949 1 yfpar—3 (1)
‘IUYId Bl JIENHR H¥d Y SASAT IJAdT ASdl 08
gdl & AR W I O drell Uai~a q “Sca”idd
(i® |aT MAT & &AF & 9@ & Ul UR) FI-I=~ra
grEdl—gdl FraAEel, 2003 & M 5 @ Sudsl @ orefiA
TR A uEar A d afefaa esifffel & 9ml w®
faurfia ger=fa |fAfd gRT 96 waSar $9 @ IR
Ia)IE B4 A faaR fHar ST | gdyoM SUsad sifie o«
M R AR $3d gY SUYEd” AT Igugad’ svflgd &A
$ 918 gER AT IR 3R AN s PR 1Sl & A
R fER 99 9@ fHar SR, 99 9@ & RfFaalr a1 e
A4 qifsa & 4 yI=fa & fay Sugad «ifife Suder 9 8l
ORI | o9 giHfa & fag qifsa @& 4 Sugead svfiga
FIff® U= 8 O 99 IS9P 918 & HIHADI S AM W
faaR & &Y sragadar 98 |

(2) Sudaa ufpar sER Sy el @ @I TQ
gefaa siffel @1, gi=a & 99 & Kk @ sl W® ™
H DY A B I=AA o5 Iul @I aiffe aR=a yfafkew




(3) afs ur=ar &= d wnfia &iffes @) farq o5 awf @)
a7 yfaftcal & 4 <gAau IR yfaficar ‘Scadq’ A1 ‘S=aax
goft ¥ aiffea & ot °9 @iffes &1 fawrfa ggi=fa
Affifa gRT ugi=ifd 8q ‘Suddd’ =ifda fear s |

10. It has further been stated in the written statement
that the petitioner had retired on 31.8.2013 and could not be
considered/promoted as vacancies were not there on
31.08.2013 to promote him. Giving detailed account of
vacancies, it has been mentioned that there are 63
sanctioned posts of Senior Administrative Officers (SAOs),
47 were working as on 01.07.2013 and therefore, 16
vacancies existed on 01.07.2013. One SAO (at Serial No. 2
in the seniority list) took voluntary retirement on 31.7.2013.
Tow SAOs namely Shri Lakhi Ram Bhadri and Shri
Meharban Singh Rawat died on 07.07.2013 and 24.08.2013
respectively. Therefore, in all 2 vacancies occurred between
01.07.2013 and 31.08.2013, making total number of
vacancies 18 on 31.08.2013, the date of the petitioner’s
retirement. The DPC in its meeting held on 07.09.2013
found all Administrative Officers (AOs) except one
Administrative Officer namely Shri Yogesh Lal Shah (at
Serial No. 1 in the seniority list), who was senior to the
petitioner, fit for promotion to the post of SAO. 18 clear
vacancies of SAQOs, 1 voluntary retirement of AO and one

unfit AO made it possible to promote AOs upto Serial No.



20 in the seniority list. The petitioner is placed at Serial No.
21 in the seniority list. Thus, there was no vacancy available
for the petitioner as on 31.08.201, the date on which he
retired. 3 more vacancies occurred on 01.09.2013 due to
retirement of 3 SAOs on 31.08.2013 but the petitioner could
not be considered for these vacancies as he had already
retired on 31.08.2013. As a result, 3 Administrative Officers
at Serial Nos. 22,23 and 24 in the seniority list of AOs were
considered and found suitable for promotion by the DPC in
its meeting held on 07.09.2013 and they were promoted vide
order dated 09.09.2013.While doing the exercise of the
promotion, the para 19 of the Government Order dated
23.06.2003 (referred in paragraph No. 3 of this order) has
also been taken into account and the petitioner is not entitled
to the promotion to the post of Senior Administrative
Officer.

11. The respondents in the end have stated in their
written statement that all proceedings in respect of
promotion are in accordance with law and rules, the
petitioner is not entitled to any relief and therefore, the

petition is liable to be dismissed.

12, Two written statements of private respondents No.
7 and 17 were received by post, which were not in proper
proforma and were not duly verified. Therefore, these were
not taken on record. Despite sufficient service, no written

statements were filed on behalf of all other private



10

respondents. Therefore, it was decided to proceed ex-parte

against private respondents No. 3 to 23.

13. Rejoinder Affidavit was filed by the counsel for the
petitioner and in it the same points have been reiterated

which were stated in the claim petition.

14, We have heard learned counsel for the petitioner and
learned A.P.O. on behalf of the respondents No. 1 & 2 and

perused all record carefully.

15, The only argument of the learned counsel for the
petitioner is that according to Rule 4(5) of the Rules of 2013
(reproduced in para 6 of this order), respondents No. 6 and
14 (who were senior to the petitioner) were not fit for
promotion. He argued that the minimum requirement of
average marks on the basis of the grading of ACRs for the
preceding 5 years according to this Rule is 6 and as per the
chart which was procured by the petitioner under the Right
to Information Act (Annexure: A-9 to the petition), the
marks secured by Mrs. Maya Pandey (respondent No. 6)
shown at SI. No. 5 in the Chart are 4.99 and the marks
secured by Mrs. Bhagirathi Singh (respondent No. 14)
shown at Serial No. 13 in the chart are 5.19. Both of these
respondents therefore, do not fulfil the requirement of Rule
4(5) of the Rules of 2013 and are unfit and their promotions
are wrong and illegal. Counsel for the petitioner contended
that if these two respondents are excluded from the list of

promotions made vide order dated 09.09.2013 (Annexure:
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A-1), the petitioner gets included in the list of promotions
according to his position in the seniority list keeping in view
the vacancies available as on 31.08.2013, the date on which

he retired.

16. Learned APO has refuted this argument and
contended that the counsel for the petitioner is relying on a
Rule which is not applicable in case of promotion from the
post of the Administrative Officer to the post of Senior
Administrative Officer. He stated that Rule 4(5)of the Rules
of 2013 is applicable when the criterion of the promotion is
“Merit”. The criterion for promotion from the post of
Administrative officer to the post of Senior Administrative
Officer 1s not “merit” but the criterion 1s “seniority subject
to rejection of unfit”. The promotions made, therefore, are
covered under Rule 3 of the Rules of 2013 (reproduced in
para 9 of this order) and not Rule 4 of the Rules of 2013.
Learned APO further contended that when the criterion for
promotion is “seniority subject to rejection of unfit”, the
requirement of Rule 3(3) is that if a candidate has 4 “Good”
(S<aw) or higher grade ACRs during preceding 5 years, he
shall be declared fit for the promotion. Referring to the chart
submitted by the petitioner as Annexure: A-9 to the petition,
the learned APO contended that respondents No. 6 and 14
fulfil this criterion and they have been rightly found fit for
the promotion by the DPC and their promotion vide order
dated 09.09.2013(Annexure: A-1) is perfectly in order and

according to Rules.
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17, The only question before us is to examine whether
the promotions in question are governed by Rule 4 or Rule 3
of the Rules of 2013. Rule 4 of the Rules of 2013 is
applicable when the criterion for promotion is “merit” and
Rule 3 of the Rules of 2013 is applicable when the criterion
for promotion is “seniority subject to rejection of unfit”. In
other words, it is to be determined whether promotion from
the post of Administrative Officer to the post of Senior
Administrative Officer is to be governed by the “merit”

criterion or “seniority subject to rejection of unfit” criterion.

18. The Government of Uttarakhand has framed “The
Uttarakhand  Government  Servants  (Criterion  for
Recruitment by Promotion) Rules, 2004” (hereinafter
referred to Rules of 2004). The said Rules were amended in
2010. The Rule 4 of the Rules of 2004 as amended in 2010

reads as under:

“Recruitment by promotion to the post of Head of the
Department, to a post just one rank below the Head of the
Department and to a post in any Service carrying Grade pay
of Rs. 8,700 or above in pay scale of Rs. 37400-67000 shall
be made on the basis of merit, and to the rest of the posts in
all services to be filled by promotion, including a post where
promotion is made from a Non-gazetted post to a Gazetted
post or from one Service to another Service, shall be made on

the basis of seniority subject to rejection of unfit. ”

19. Rule 2 of the Rules of 2004 is also reproduced

below:
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“2. Overriding effect--These rules shall have effect
notwithstanding anything to the contrary contained in any
other Service rules made by the Governor under the proviso to
Article 309 of the Constitution, or Orders, for the time being in

force”.

20. Rule 4 of the Rules of 2004 ( as amended in 2010)

clearly states that criterion of “merit” for promotion shall

apply to the following 3 promotions:

(i)  Promotion to the post of Head of the Department;
(i) Promotion to a post just one rank below the Head
of the Department; and
(ili) Promotion to a post in any service carrying Grade
Pay of Rs. 8700 or above in pay scale of Rs.
37,400-67,000.
It has also been prescribed that to the rest of the posts
(except (i), (ii) and (iii) above), the promotion shall be made

on the basis of “seniority subject to rejection of unfit.”

21. It is also clear from Rule 2 of the Rules of 2004
that these Rules have over-riding effect and shall apply
notwithstanding any thing to the contrary contained in any
other Service Rules made by the Governor under the proviso
to Article 309 of the Constitution, or Orders, for the time

being in force.

22. In the case in hand, the promotion is to the post of
Senior Administrative Officer. This is a post which is

neither the post of Head of the Department and nor a post
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just one rank below the Head of the Department. The
“Grade Pay” to the post of SAO is Rs. 4800 as stated by the
petitioner in para (i) on page 5 of the claim petition is,
therefore, the post of SAO is also not a post carrying “Grade
Pay” of Rs. 8700 or more. It is, therefore, clear that as per
Rule 4 of the Rules of 2004 (as amended in 2010), the
criterion for promotion to the post of Senior Administrative
Officer is not “merit”. The post of SAO as per Rule 4 of the
Rules of 2004 (as amended in 2010) is covered under “the
rest of the post” and therefore, the criterion for promotion to
the post of Senior Administrative Officer prescribed under

this Rule is “seniority subject to rejection of unfit.”

23. In view of discussion in paragraphs 18 to 22
above, it is clear that the criterion for promotion to the post
of SAO is “seniority subject to rejection of unfit” and
therefore, the selection procedure prescribed under Rule 3 of
the Rules of 2013 (reproduced in para 9 of this order) shall
apply for the promotion. There is no force in the argument
of the learned counsel for the petitioner that the selection
procedure prescribed under Rule 4(5) of the Rules of 2013 is

applicable in the case in hand.

24. In view of above, we find that the promotion of
respondents No. 6 and 14 vide order dated
09.09.2013(Annexure: A-1) is in accordance with Rule 3 of
the Rules of 2013. As Rule 3(3) of the Rules of 2013
provides that minimum 4 ACRs out of 5 ACRs of the
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preceding 5 years must have “Good” or higher grade and
respondents No. 6 and 14 fulfil this condition as is clear
from the Chart filed by the petitioner in Annexure: A-9 to
the petition that both respondents have “Good” or higher
grade of ACRs in respect of all 5 preceding years, therefore,

their promotion is in order and as per rules and law.

25. In so far vacancy position and also the question of
promotion of three AOs junior to the petitioner are
concerned, after careful examination of the record, we also
fully agree with the contention of the respondents No.1 & 2
as mentioned in para 10 of this order. There is no force in
the argument of the petitioner that he is entitled to get
notional promotion from 09.09.2013, the date when 3 AOs

junior to him were promoted.

26. For the reasons stated above, the petitioner is not
entitled to any relief, the claim petition of the petitioner is

devoid of merit and liable to be dismissed.
ORDER

The petition is hereby dismissed. No order as to

Costs.
Sd/- Sd/-
V.K.MAHESHWARI D.K.KOTIA
VICE CHAIRMAN (J) VICE CHAIRMAN (A)

DATE: JULY 16, 2015
DEHRADUN

KNP



