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JUDGMENT

DATE: JULY 06, 2015

DELIVERED BY SRI D.K.KOTIA, VICE CHAIRMAN (A)

1. The present claim petition has been filed for seeking

the following relief:

“(i) To issue order or direction to the
respondents to quash the impugned order dated
30.8.2011 and its consequential orders passed on
appeal and revision dated 29.5.2012 and dated
5.3.2013,

(ii) Any other relief which the Hon'ble Court
may deem fit and proper in the circumstances of the

case.

(ili) To award cost of this petition to the

petitioner.”

2. The relevant facts in brief are that the petitioner, who is
Chief Assistant in the Directorate of Fisheries, Department of
Fisheries, Government of Uttarakhand, was given a “special
adverse entry” on 30.08.2011 to be kept in her Character Roll
for the year 2011-12 (Annexure : A-1). The adverse entry was
made a part of the Annual Confidential Report for the year
2011-12. This special adverse entry was given on following

two grounds:



(i) The petitioner made undue delay in issuing the Last
Pay Certificate (LPC) in respect of Shri Saket, Fisheries

Inspector, Haridwar.

(i) The petitioner failed to handover the charge of the
Store of the State Fisheries Development Agency to the
concerned employee after her reversion to the parent
department, i.e., the Directorate of Fisheries in 2007 in spite of

many reminders by the concerned authorities.

3. The petitioner made a representation against the
Adverse Entry to the Director, Fisheries, Department of
Fisheries, Government of Uttarakhand, Dehradun on
13.09.2011 (Annexure: A-2). The representation of the
petitioner dated 13.09.2011 which was received by the
Department on 13.09.2011 itself was decided by the Director,
Fisheries on 29.05.2012 (Annexure: A-22). The Appellate
Authority by its order modified the Adverse Entry given on
30.08.2011. The first part of the entry was dropped and the
second part of the entry was retained partly. It would be
appropriate to reproduce this order dated
29.05.2012(Annexure: A-22).
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4, The petitioner also filed revision against the order
dated 29.5.2012 on 27.6.2012 (Annexure: A-5). The revision
was also rejected on 05.03.2013(Annexure: A-6).

5. The petitioner in the claim petition has given her

explanation in detail mentioning various correspondence



between her and the department and stated that it was none of
her fault in not handing over the charge. She has also alleged
that the then Deputy Director of the Fisheries Development
Agency became bias against her and as a result, the Adverse
Entry was issued by the Director, Fisheries on 30.08.2011. It
has also been stated in the petition that the Adverse Entry was
given by the Director, Fisheries who is the Appellate
Authority and not the Punishing Authority. It has also been
alleged that no inquiry was conducted and no opportunity of
hearing was given to the petitioner. The petitioner has prayed
to quash the impugned orders (Annexure: A-1, Annexure: A-

22 and Annexure: A-6 mainly on above grounds.

6. Respondents have opposed the claim petition and it
has been stated in the Written Statement that the special
adverse entry has been given to the petitioner as per Rules.
The special adverse entry was modified after the
representation of the petitioner and one part of it was dropped.
There was no biasness against her. Director, Fisheries who is
the appointing authority was competent authority to give
adverse entry. The whole proceedings are as per rule and law
and the petitioner has not been deprived of any legal right.
Finally, it has been stated in the W.S. that there is no merit and

the petition is liable to be dismissed.

7. Learned counsel for the petitioner has also filed the
Rejoinder in which the same points have been reiterated and

elaborated which have been stated in the claim petition.



8.

We have heard learned counsel for the petitioner and

learned APO and also perused all record carefully.

9.

Before proceeding further, we think it appropriate to

state the Rule position regarding ‘Adverse Entry’. The State

Government has framed ‘The Uttaranchal Government

Servants (Disposal of Representation Against Adverse Annual
Confidential Reports and Allied Matters) Rules, 2002°. Rule 4

and 5 of the said Rules are reproduced below:

“4.

(1) Where a report in respect of a Government Servant is
adverse or critical, wholly or in part, hereinafter referred to as
adverse report, the whole of the report shall be communicated
in writing to the Government Servant concerned by the
accepting authority or by an officer not below the rank of
reporting authority nominated in this behalf by the accepting
authority, within a period of 90 days from the date of recording
the report and a certificate to this effect shall be recorded in the

report.

(2) A Government Servant may, within a period of 45
days from the date of communication of adverse report
under sub-rule (1) represent in writing directly and also
through proper channel to the authority one rank above the
accepting authority hereinafter referred to as the competent
authority, and if there is no competent authority to the
accepting authority itself, against the adverse report so

communicated:

Provided that if the competent authority or the
accepting authority, as the case may be, is satisfied that the
Government Servant concerned had sufficient cause for

not submitting the representation within the said period, he may



5.

allow a further period of 45 days for submission of such

representation.

(3) The competent authority or accepting authority, as the
case may be, shall, within a period not exceeding one week from
the date of receipt of the representation under sub-rule (2),
transmit the representation to the appropriate authority, who has
recorded the adverse report, for his comments, who shall, within
a period not exceeding 45 days from the date of receipt of the
representation furnish his comments to the competent authority

of the accepting authority, as the case may be:

Provided that no such comments shall be required if the
appropriate authority has ceased to be in, or has retired from,

the Service or is under suspension before sending his comments.

(4) The competent authority or the accepting authority, as
the case may be, shall, within a period of 120 days from the
date of expiry of 45 days specified in sub-rule (3) consider the
representation alongwith the comments of the appropriate
authority, and if no comments have been received without

waiting for the comments, and pass speaking orders--
() rejecting the representation; or

(b) expunging the adverse report wholly or partly as he

considers proper.
(5)

(6)
(7)o
8) i
(9)

Except as provided in Rule 56 of the Uttar Pradesh Fundamental

Rules contained in Financial Hand-book, Volume-II, Parts-11 to



IV, where an adverse report is not communicated or a
representation against an adverse report has not been disposed of
in accordance with Rule 4, such report shall not be treated
adverse for the purposes of promotion, crossing of Efficiency Bar

and other service matters of the Government Servant concerned. ”

10. In the Government Order No. 1712/Karmik-2/2003
Dated 18" December, 2003, paragraph 16 deals with the case
of special adverse entry given during the course of any year.
This paragraph prescribes that the procedure for disposal of
the representation against such special adverse entry will be
same which is prescribed for normal adverse entry. The para

16 of the said G.O. is reproduced below:
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11. Perusal of above Rules makes it clear that Sub-Rule 4
of Rule 4 provides that the representation against the adverse
entry is to be decided within a period of 120 days from the
date of expiry of 45 days specified in Sub-Rule 3 of Rule 4.
Rule 5 of the said Rules provides that if a representation
against an adverse report has not been disposed of in
accordance with Rule 4, such report shall not be treated
adverse for the purpose of promotion, crossing of Efficiency
Bar and other service matters of the Government Servant

concerned.

12. When the case in hand is examined in the light of
Rule position as above, we find that admittedly the
representation against the adverse entry was given by the
petitioner on 13.09.2011. Since the adverse entry was given by
the Director, Fisheries and the representation was also
disposed of by him, the requirement of 45 days for the
comments was also not there. The representation against the
adverse entry was disposed of on 29.5.2012 (Annexure: A-22
reproduced in para 3 of this order). Thus, it is clear that the
representation against the adverse entry was decided after
more than 8 months which is much beyond the limit of a
period of 120 days prescribed under Sub-Rule 4 of Rule 4 of
the said Rules. Since the representation against the adverse
entry was not disposed of in accordance with Rule 4, such
report shall not be treated adverse for any service matter of the
petitioner as prescribed under Rule 5 of the said Rules. Thus,
In our view, as the representation against the adverse entry has

not been disposed of in accordance with Rules and therefore,
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the adverse entry given to the petitioner cannot sustain and it

is therefore, non-est.

13. In the light of discussion made in paragraphs 9, 10, 11
and 12, we do not find it necessary to deal with other points

raised by the counsel for the petitioner and the learned APO.

14. For the reasons stated above, the claim petition

deserves to be allowed.

ORDER

The petition is hereby allowed. The impugned orders
dated 30.8.2011 (Annexure: A-1), 29.5.2012 (Annexure: A-
22) and 05.03.2013 (Annexure-A-6) are set aside. Impugned
Adverse remark entered in the Character Roll of the petitioner
be expunged within a period of two months from today. No

order as to costs.

Sd/- Sd/-
V.K.MAHESHWARI D.K.KOTIA
VICE CHAIRMAN (J) VICE CHAIRMAN (A)

DATE: JULY 06, 2015
DEHRADUN

KNP



