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1.  The petitioner has sought the following relief in this

claim petition:

“(a) It be deemed that the reservation of one post from
Scheduled Caste in the Recruitment Year 2006-07
against which respondent No. 6 has been promoted
to the Ordinary Grade is wrong, null and void
being against law, rules and consequently the
promotion of respondent No. 6, Shri Phool Singh
against this vacancy as Scheduled Caste candidate
be quashed and set aside and the said vacancy be
ordered to be filled by General candidate;

(b) Office Memo dt. 14.08.2014 (Annexure-Al5) be
held as illegal, wrong, and against the principles of
natural justice and be quashed and set aside,

(c) Issue orders and directions to the respondents to
consider the petitioner for promotion in accordance
with the criterion applicable during Recruitment
Year 2004-05, 2005-06 and 2006-07 for the
vacancy of respective year and promote the
petitioner to the Ordinary Scale of Rs. 8000-275-
1350/- w.e.f. the date his juniors have been
promoted vide order dated 14.12.2006(Annexure-

Al) with all consequential benefits,



(d) to grant any other relief in addition to or in
modification or substitution of the above, as the
Hon’ble Tribunal deems fit and proper in the
circumstances of the facts of the case to the
petitioner against the respondents; and

(e) to allow costs of this petition Rs. 5000/- to the

petitioner against the respondents.”

2. The facts in brief are that the petitioner was
promoted to the post of assistant Treasury Officer in 1990.
Though he had become eligible for promotion to the next
higher post of Treasury Officer yet he was not promoted. He
has claimed that he should have been promoted w.e.f.
14.12.2006, the date his juniors have been promoted
(Annexure:A-1). The petitioner has stated in the claim
petition that in spite of availability of vacancies and he
being fit for promotion on the basis of merit as well as
seniority, he was not promoted. The petitioner however, was
promoted in 2010 and he retired in 2011.

3. Respondents No. 1 and 2 while admitting the
availability —of vacancies have stated in their written
statement that the petitioner was not found fit for promotion
by the DPC held by the Uttarakhand Public Service

Commission (hereinafter referred as the Commission).

4, The petitioner filed the rejoinder affidavit.
Respondents No. 1 & 2 filed additional W.S. The petitioner

also filed additional rejoinder affidavit. These are merely



repetitions of points stated in the claim petition/w.s. The
respondents No.1 and 2 have also filed documents and
record of the DPC.

5. Private respondents No. 3 to 6 have not filed any
written statements and it was decided to proceed ex-parte

against them.

6. Noticing some gaps in the information and
inconsistencies in the petition/w.s., the Tribunal vide order
dated 13.05.2014 directed the petitioner to make a detailed
representation before the respondent No. 1 who would
dispose of the same and the order passed by respondent No.
1 would be placed before the Tribunal. The petitioner made
a representation before respondent no. on 23" May, 2014
and the same was rejected by respondent No. 1 on
19.08.2014.

7. We have heard learned counsel for the petitioner and

learned APO and also perused the record carefully.

8. Before we discuss the contentions, it would be useful
to mention the legal position. The promotion to the post of
Treasury Officer (ordinary grade) is governed by Rule 16 of
the Uttarakhand Finance Service Rules, 2002 which reads as
follows:
“16. Recruitment by promotion to the ordinary
Grade in the Service shall be made on the basis
of merit, in accordance with the Promotion by

Selection in Consultation with the Public



Service Commission (Procedure) Rules, as
amended from time to time.”

It is therefore, clear that the basis of promotion
is “merit” and promotion is made in

consultation with the Commission.

Q. Learned counsel for the petitioner has argued that the
Hon’ble High Court of Uttarakhand in a writ petition (No.
241 SB of 2003) filed by Shri Mahavir Prasad, Assistant
Treasury Officer against the promotion to the post of
Treasury Officer (ordinary scale) dated 27.04.2002 whereby
Shri Mahavir Prasad was superseded , held in its judgment
dated 02.03.2006 that in view of Rule 4 of the Uttaranchal
Government Servant (Criterion for Recruitment by
Promotion) Rules, 2004 (hereinafter referred as Rules of
2004), Shri Mahavir Prasad could not have been superseded
on account of adverse entry. The relevant paragraph of the

judgment reads as under:

“B. Since the petitioner was allowed to
cross the efficiency bar on 18.10.1997 after
the adverse entry awarded to him in the
year 1992-93, therefore, the petitioner
could not have been superseded on account
of this aderse entry. Therefore, the persons
junior to the petitioner could not have been
promoted in view of the Rule-4 of the

Uttaranchal Government Servants



(Criterion for recruitment by promotion)
Rules, 2004, which reads as under:

“4. Recruitment by promotion to the
post of Heard of Department, to a post
just one rank below the Head of
Department and to a post in any service
carrying the pay scale the maximum of
which is Rs. 18,300/- or above shall be
made on the basis of merit, and to the
rest of the posts in all services to be
filled by promotion, including a post
where promotion is made from a non-
gazetted post to a Gazetted post or from
one service to another service, shall be
made on the basis of seniority to the
rejection of the unfit.”

) The Apex Court in the case of “Brij
Nath Pandey Vs. State of U.P. & others,
(2001) 9 Supreme Court Cases, 398" in
which it has been held that adverse entries
made earlier in the ACR could not come in
the way of promotion when appellant was
subsequently allowed to cross efficiency
bar.

7. In view of the above, it is apparently
clear the persons junior to the petitioner
could not have been promoted on the basis
of seniority to the rejection of the unfit.
Therefore, the respondents are directed to
consider the case of the petitioner for
promotion ignoring the adverse entry
awarded to him on 18.10.1997 for the year



1992-93 within a period of 10 days from the
date of production of certified copy of this
order. It is further made clear that the
promotion of the petitioner shall be given
effect from the date from which the persons
junior to the petitioner have been

promoted.”

The contention of the learned counsel for the
petitioner is that on the basis of the order of the Hon’ble
High Court, the petitioner should also have been promoted
on the basis of “Seniority to the rejection of the unfit”.
Learned APO has contended that the order of the Hon’ble
High Court cannot be applied in case of the petitioner in
view of Rule 16 of the Service Rules, 2002 (mentioned in
para 8 of this order) and the Rule 4 of the Rules of 2004 is
for promotion to the post where the consultation with the
Commission is not required. It has also been contended by
the learned APO that the issue before the Hon’ble High
Court in above writ petition was that adverse entry made
earlier in the ACR could not come in the way of promotion
when an employee was subsequently allowed to cross
efficiency bar. We find that in the case of above writ
petition, the promotion order (which was challenged) was
passed on 27.04.2002 and the Uttarakhand Finance Service
Rules, 2002 (hereinafter referred as Rules of 2002) came
into force w.e.f. 03.08.2002. Therefore, the case in hand is
to be governed by the Rules of 2002. As per Rule 16 of the
Rules of 2002, the promotion to the post of Treasury Officer



(ordinary grade) is to be made on the basis of the ‘merit’ and
in consultation with the Commission. We are therefore, of
the opinion that the judgment in the above writ petition does

not provide any help to the petitioner in the case in hand.

10. The learned counsel for the petitioner as an
alternative argument contended that the proceedings of the
Commission to recommend the promotion for the selection
years 2005-06 and 2006-07 in the meeting of the DPC on
17.11.2006 using criteria for determining the ‘merit’
contained in its letter dated 21.08.2006 is bad in the eye of
law because it has no approval of the competent authority
and it could not have been given retrospective effect.
Learned APO contended that the Commission is empowered
to lay down its criteria to assess the ‘merit’ independently
and therefore, the working /procedure of the Commission
cannot be questioned. We also find that the Uttar Pradesh
State Public Service Commission (Regulation of Procedure)
Act, 1985 (which is applicable in Uttarakhand) empowers
the Commission for the regulation of its procedure. We are
therefore, of the opinion that in the absence of any specific
provisions in the Service Rules of 2002, laying down the
criteria to determine the ‘merit’ is within the competence of

the Commission.

11. In so far as contention of the learned counsel for
the petitioner that the letter of the Commission dated
21.08.2006 laying down the criteria to assess the ‘merit’

cannot be given retrospective effect for the Selection Years



2005-06 and 2006-07, we find that the meeting of the DPC
was held by the Commission on 17.11.2006 to consider the
promotion for selection years 2005-06 and 2006-07 and in
this meeting the criteria to determine the merit, were used as
provided in the said letter. All eligible candidates were
assessed on the basis of criteria laid down in this letter,
Since the letter of 21.08.2006 has been taken into account
after its issuance in the DPC held on 17.11.2006, in our
view, it cannot be said to be a retrospective application of

the letter to assess the ‘merit’ of the eligible candidates.

12, Learned counsel for the petitioner has also
contended that vacancies for different selection years were
not calculated correctly and vacancies for various selection
years were also clubbed. Learned APO has refuted this. As
the issue of vacancies has not affected the promotion of the
petitioner and not finding him ‘fit’ for promotion as per
‘merit’ was the issue, we do not find it necessary to go into
the issue of vacancies and therefore, we are not deliberating

upon it.

13. The counsel for the petitioner has filed the

following case laws in support of his contentions:

I. 2006(5) ALJ, 678, R.S.Garg Vs. State of U.P. &others,

ii. 2007(4)SLR-Supreme Court, 227, Vijay Singh Charak Vs.
Union of India & others,

1ii. (2008)2 Supreme Court Cases (L&S), 771, Dev Dutt Vs.
Union of India and others,

iv. AIR 2007, Supreme Court, 2840, P.Mohanan Pillai Vs.
State of Kerala & others,
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v. 2003 LAB. I.C. Supreme Court, 3679, State of Punjab and
others Vs. Manjit Singh and others,

vi. (2009)1 Supreme Court Cases (L&S), 893, Mohd. Altaf (2)
and others Vs. U.P. Public Service Commission,

vii.  [2003(52)ALR, 633]Bijendra Singh Vs. State of U.P. &
others,

viil. 2014(1) SLR, 763(S.C.), Chief Secretary, Premlata Joshi
Vs. State of Uttarakhand &others.

We have gone through these cases and reach the
conclusion that these do not provide any help to the case of

the petitioner.

14, Before we conclude, we would like to make an
observation regarding the ACR of the petitioner for the year
2000-2001. It was adverse originally but was expunged on
08.03.2004. We find that while assessing the ACRs of the
petitioner for 10 years as laid down in the letter of the
Commission dated 21.08.2006, this ACR has also been
considered. The DPC, of course, has not treated this entry as
adverse but it has been assessed as “T-dIsui_® /=BT and
‘zero’ mark has been assigned to it. We are of the view that
to consider an expunged ACR by the DPC is not in
accordance with the Government Orders. We would like to

reproduce the following G.O. in this regard:

“H&AT—25 / 3 / 80— BT HH—2
UY®,
2t Prygaa gwre,
4 gia,
S URIT I |
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4T ¥,

A A ¥fq,

T faurTeas qon yq@ sidares,

IR Y39 |
PIfH® IAFATT—2 e, e 7
73,1981
fayg— s@aifta gyfasa dfaflce & = w a3 gfafe
Jfepa ey oM & fawa ux|
HBley,

A3 98 ®g1 & Ry gem 2 & smaifa yfuga
gfafic @& v w a3 ufafie sifea oy oM @ ga71 W=
JFEX ATH Bl WeH U¥Id Bld © | 39 N w® Fig
AR JMReT o 81 2 3R 7 & +is adaardl yomell &
AN I8 oI FHdl B |

2. e g yfaftecal & fAwa qeuiea &g Wad
9o fear wmar @1 21 R A Af +ig ivunr yfdaea
gfafte sifea @ o 41 9@ S 9 9a¥9 YRR gwRi
Jadifua fed o= &1 fota foar sia @t sEaifia ufafe
P WM W a9y R 9 < 3 yfafie 39 &1 amm=:
Adifaca d 2, wife oWt gfafe ot sHlt et g1 &
gadl & foua e 89 @ ar—ary yfafe afsfa &4
ard el /e &1 &M MgiRa f= a1 1 g=aaa
Jafty a& 3@ B |

3. fo=g afe sEaius &1 Fvia dd 99g ¢H a3
e Ird © O 6 ufafcsal uifert gwr ufafe
JAfed Hxd T &a H oA ARy o, AR STABT e
AT A1fey o, R T fear =), af "ew e S9a
Jifed foy M @ IR # [T ¥ AR T "Hd T |

4. IR 2 & wA @ SWaa foia 9 e
grfaa ft affeRal &1 saTa wE @ Hur W |

Hqq1,
s gure,
q&y afad [’

The perusal of above G.O. makes it clear that no new

or separate entry can be given in place of an expunged
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entry. Under these circumstances, we are of the view
that the ACR of the petitioner for the year 2000-2001
should have been ignored and an ACR of previous year
should have been considered to make total ACRs for
10 years as per the criterion laid down in the letter of
the Commission dated 21.08.2006. The Government
has expressed this intention from time to time. It would

be worthwhile to reproduce another G.O. which reads

as under:
“HEIT—145 / XXX/(2)/2010
UY®,
faeliy Har sifen,
gq@E dfa,
SRTES I |
qar v |,
1—q9EId Y™ 9iba /afad 2—waa favnneas / srafeareas
JREvS I | SRIETS 3T |
3— AvSAgdd 4— g9 fSrerfirer
MedTd / BHATY SaNIEvS
SIS A2 qevIgd, faie 30 fRawr, 2010

fawg— faurfa gei=fa @ w1 fAeifia yfoea ufafe @
9yqTd & G ||

HEled,

Sugdad fava w g g ded &1 few g 2 P
Ugi=ifd & 999 sifiesl @ aiffe muodfg gfafe # sifea
AR Fe Icpte, RIS, S, ATBT/ Adivo-d, Yiagd
gfafie & R R ysi=fa g el a1 yfafe &1 sida
A DI AR B R 2| sED IfaRdT SR YW wNIA
$If® A1 P IAS0;M0 UF H&AT-13/15/91—d1
—1 /1993, f&AIT® 20 3N, 1993 & gRT Y8 HY wuyse fHar ar
2 f& fow af o1 yfafc Suas 9 @1, S8 <@ ueT WA |
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THI—EHI YR I a2 A9 H [T B 6 siiua sl a1
qiffe Mo gfafie A sifea ufea ufafle goia: sremEr
Jera: faqgm af &) @ Wrdl €, fé qepa o ufafe &1
RR 4 e T8I AT WAl Jrerar AMRE  SuT=I /a9y
gfafte # gofi sifea = il 21 w99 gRT ¢ well @
T 4 Bl W Ay 9 89 & SR UG- @ JdER W)
faerifua yfafical & wag A4 Jouies W G 991 <=
2
2— I 39 W H S AR wmaq g g8 fvig
foar T 2 f& afe fedt oiffe @ feft ad @1 yfafe
gfdea 8 fo<g 9 9 99 yfaea yfafe &1 FragarR guia:
Jva faaifa s fear & g 3k o fawifia ufafe @
IF 4R 49 yfafie sifed 9 &=1g 18 81 eqar sivrd: Suds
gfafte & @1 aAoft f <ifea 7 31 o Su Refa 94 sw
oy /quf @1 yfafte /ufaficar forg ad o yfafte faaifoa &<
41 il B, Bledx foad ad @1 yfafe faaifa @1 =i 2,
Sad ad @ diw 31 yfafedl &1 usi=ifa B9 faam a3 #
T@d gU Usi=ifd o Ssrfardl @1 s | Seewwr @ fag afe
I 99 2010—11 A y¥drfad =A< A urAan gA A @fEfea
fedt wifife @1 ad 2005-06 @1 ufdga yfafte faaifoa &)
R Bl fb=g oiwa: Sudsr yfafle d sioft sifda 1 81 de=n
SUP! ysi=fa & fagw ¥ 2000-2001 IR SHD dqE D)
gfafteal wx faar fear <im &1 8 af vl Reafa A sw +ifiis
P a9 200506 & €WIH WX 1999-2000 &I yfafte &1 +
ggI=ifa gq faarR &3 4 @ s |
3.  $UAl SWigd el &1 ured giHl=aa &1 &1 o<
P |

Hadg

(feefia AR aﬁi%?n)
gqE dfa,”

15, In the light of the discussion in para 14 above, we
are of the opinion that the promotion of the petitioner needs
to be reconsidered and a review DPC be held to re-assess

the petitioner for promotion. In case, the petitioner is found
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fit for promotion in any selection year as per criteria laid
down by the Commission ignoring the ACR of 2000-2001
and taking into account ACR of previous year in its place,
the petitioner should be given notional promotion from that

time with all consequential benefits.

ORDER

The claim petition is partly allowed. In the light of the
observations made in this order, the Respondent No. 1 is
directed to reconsider the promotion of the petitioner by
holding a review DPC within a period of three months. No

order as to costs.

sd- Sd-
V.K.MAHESHWARI D.K.KOTIA
VICE CHAIRMAN (J) VICE CHAIRMAN (A)

DATE: MARCH 09, 2015
DEHRADUN

KNP



