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JUDGMENT

DATED: FEBRUARY 20,2015.

(Justice J.C.S. Rawat, (Oral)

1. This petition has been filed for seeking following relief:-
“It is therefore most respectfully prayed that this Hon’ble Tribunal may kindly
be pleased to
(i) Issue an order or direction quashing the rejection orders dated
08.07.2013 (Annexure No. A-1) and 15.07.2013 (Annexure No.A-2)
passed by Respondent Nos. 1 & 2.



(ii) Issue an order or direction directing the respondents to pay a revised
pay scale of Rs. 950-1500/- w.e.f. 01.01.1986 along with arrears and
consequential benefits to the petitioner.

(iii)  Pass any other order or direction which this Hon’ble Tribunal may deem
fit and proper in the facts and circumstances of the case.”

2. It is the admitted case of the parties that the petitioner was appointed
as Tube well Operator-cum-Electrician in the establishment of District
Magistrate, Tehri and he was granted the pay scale of Rs.175-250/-
before the implementation of the 4™ Pay Commission i.e. 1.1.1986.
Thereafter he was granted a pay scale of Rs. 330-495/- according to
service book. The Central Government appointed the Pay Commission
regarding the fixation of salaries of their employees w.e.f. 1.1.1986 and
the Pay Commission report was also implemented through Samta Samiti
report in the State of U.P. The District Magistrate granted him only the
pay scale of Rs.330-495/-.

3. The petitioner has claimed in his claim petition that he has served as an
Electrician for a period of 32 years but he has been discharging and
working as Electrician in the Collector establishment only almost to the
satisfaction of his superiors. The petitioner has further claimed that the
Samta Simiti sanctioned the post of Tube well Operator-cum-Electrician
in the erstwhile State of U.P. and the similarly situated other employees
of the State Government like Jeep Driver, Electrician, Tube well Operator-
cum-Electrician who were initially paid a pay scale of Rs. 175-250/- as had
been granted by the 4" Pay Commission as a pay scale of Rs. 825-1200/-
and later on in the year 1993 that was revised to the tune of Rs. 950-
1500/-. The petitioner has claimed parity with other similarly situated
persons who had been granted the pay scale of Rs. 950-1500/- in the
establishment of the District Magistrate. The petitioner has further
alleged that Sri Sudesh Kumar, who had already been working as Tube
well Operator-cum-Electrician in the Collector’s establishment,
Saharanpur, U.P., has been granted the pay scale of Rs.950-1500/- in the
year 1993 when the State of U.P. was undivided State. Apart from that
the petitioner has also alleged that after the implementation of the

recommendations of Samta Samiti in the year 1989, the post viz as Roller



Driver, Truck Driver, Jeep Driver, Tractor Driver, Electrician, Photo
Assistants were granted the pay scale of Rs. 950-1500/- in other
departments like Public Works Department under the same State
Government. The petitioner has further claimed that the competent
authority has not given any reason as to why the petitioner is not entitled
to get the said pay scale , while it has been granted by the Samta Samiti.
The petitioner made a representation, which was rejected by the
competent authority and thereafter he has filed this claim petition before
the Tribunal.

. Respondents in their written statement/ counter affidavit have denied
the averments made in the claim petition and stated that the petitioner
is not entitled to get the pay scale of Rs. 950-1500 which was granted in
the year 1993 in accordance with the Samta Samiti report of 1989. It has
further been alleged that the petitioner is not entitled to the relief
claimed because the petitioner has no sufficient work as an Electrician in
the department as such he cannot claim parity with other departments
also It is further alleged the petitioner has no technical qualification and
has not furnished any certificate so far, whereas the Drivers of the
Collectorate are required to have the technical qualification for the said
post. Respondents have also alleged that the petitioner’s responsibility is
not equivalent that of the Drivers as alleged by the petitioner.
Ultimately, the respondents have prayed that the petition of the
petitioner may be dismissed.

. We have heard learned counsel for the parties and perused the record.

. Ld. Counsel for the petitioner contended that the employees like Jeep
Driver, Electrician have been fitted with one and same pay scale in the
year 1982. They cannot be subjected to any discrimination by putting
them in different pay scales without there being any reason for the same
after the implementation of the recommendations of the Samta Samiti as
there is no change in the duties of these posts before or after the revision
of the pay scales and all the employees fitted in one pay scale are
discharging the same duties what they have been discharging prior to the

enforcement of the report. The petitioner and the other employees viz.



Drivers etc. were appointed in the pay scale of Rs.175-250/- in the year
1982 and have been performing the same duties and functions and their
functions have not been changed so far. The pay scale of the Drivers has
been put in the revised pay scale of Rs.950-1500/- in the Revenue
Department and the same pay scale has to be granted to the similarly
situated employees as Tube well Operator-cum-Electrician as both of
these sets of employees were fitted in the pay scale of Rs. 175-250/-
before the revision of the pay scale. It was further contended that Sri
Sudesh Kumar, who has been discharging same function, has already
been granted the pay scale of Rs. 950-1500/- in the year 1993 in the State
of U.P. when the State of Uttarakhand had not been carved out. Ld.
Counsel for the petitioner further contended that the respondents had
made a hostile discrimination against the petitioner.

. Ld. A.P.O. has refuted the contentions and contended that the Pay
Commission and the Samta Samiti had not given the said pay scale to the
establishment of the Collectors.

It is admitted fact that the State of U.P. has taken a decision in the year
1988 that the State Government agrees to grant its State employees the
pay parity of Central Government. The pay parity has to be determined
according to the designation of the post in the establishment of both the
Governments. It was also decided at that time, if any post is not available
in the Central Government or additional post is available in the State
Government, then the Samta Samiti constituted by the State
Government, would decide the pay parity of such employees and the
employees would get the salary accordingly. Pursuant to the said
decision, a Samta Samiti was constituted and they gave their
recommendation to the State Government regarding pay parity of the
posts in the State of U.P. Before proceeding further we would like to
mention that equation of posts and equation of pay are matters
primarily for the executive Government and expert bodies like the Pay
Commission and not for the Courts/Tribunals. In catena of decisions,
Hon’ble Supreme Court has held that where all things are equal i.e.

where all relevant considerations are same, persons holding identical



posts and identical pay scales, may not be treated differently in the
matter of their pay merely because they belong to different departments
or in the same department they belong to different categories. Now the
principle of equal pay for equal work is not expressly declared by our
Constitution but where the equal pay for the equally fitted persons had
not been granted, it would amount to a discrimination under Article 14 of
the Constitution. Equality Clauses must have been similar to everyone
but the vast majority of the people, the equality clauses of the
Constitution would mean nothing if they are unconcerned with the work
they do and the pay they get.

9. Before proceeding further, Hon’ble High Court while relegating this

petition has made the following observations in Para 5 of its judgment in
writ petition No. 1318(SS) of 2013 Swaroop Singh Vs. State of Uttarakhand &
others :-
“The writ petition is, therefore, disposed of with the direction to the
petitioner to approach the State Public Services Tribunal, who shall
examine as to whether the work of electrician-cum-tube well
operator and that of electrician are the same or not? If the work of
both the posts is the same and entails same amounts of duties etc., it
will pass appropriate order, as there is already a determination of this
Court that the electrician are liable to be given the pay scale which is
being given to the Truck Drivers, Electricians, Tractors etc.”

10.In view of the above observation it is to be adjudicated as to whether
the petitioner had been discharging the work of the Electrician or not?

11.The petitioner has alleged in Para 4.3 & 4.4 of his claim petition as
under:-

“That about 32 years have gone since his appointment but no Tubewell has
ever been established in the campus of the Collectrate Tehri Garhwal or in any
other office of the Revenue Department situated in the District Tehri. As such
the petitioner has been perennially; reqularly substantially and essentially had
been discharging duty as electrician since 1°* day of appointment and has been
entrusted with the work which are entrusted to and discharged by the
electrician to the utmost satisfaction of authorities as it is evident from the
following letters and the petitioner had also been rewarded by Hon’ble

Governor of the State of Uttaranchal for discharging duty as electrician in



Uttaranchal Festival as it is evident from the Annual character roll entry for the

year 2000-2001 a copy of the same has been filed as Annexure No.30 here with

this petition:-

(i)

(1i)

(iif)

(iv)

Letter No. 483/22-6 dated 26.12.1990 addressed to commissioner &
Secretary Rajashva parishad U.P. through which the recommendation
was made to grant the petitioner pay scale of 950-1500 in following

words

R Faacc 7 BrIvT gaBSHITT 397 B & Grer areg daddcc d
YT §evdhr, gelflalcT sryvev | wickwee T3l . eq+t garer I3 &1
F@E &1 B ) wvar 8/

A copy of this letter dated 26.12.1990 has been filed as Annexure-No. A-

9 herewith this petition

Letter No. 389/22-6 dated 10.02.1992 addressed to commissioner &
Secretary Rajashava Parishad U.P. through which the recommendation
was made to grant the petitioner pay scale of 950-1500 to the

petitioner in following words

g waagc 4 @rIvad gAdsIMGTT B IU7 BrI B Ierar grAlBICT
goft7, wicieee g3fl7 , esa+ garvor g1 Jife 1 Tayra ot st gsdl

grr

A copy of this letter dated 10.02.1992 has been filed as Annexure-No. A-
10 herewith this petition.

Letter No. 68/22-6(90-91) dated 19.07.95 and Letter No. 1865/22-6
dated 6.8.1996 addressed to commissioner Garhwals a similar
recommendation was made a copy of the order dated 19.07.1995 and
dated 6.8.1996 is being filed as Annexure No.A-11 & A-12 here with this
petition. A copy of the order dated 19.07.1995 and dated 06.08.1996 is
being filed as Annexure-No. A-11 & A-12 herewith this petition.

Letter No. 890/7-6 dated 15.2.2013 addressed to Upper Mukhya
Rajashava Ayukt Rajashava Parishad by Zila Adhikari Tehri Garhwal has

made the following recommendation:-

AN forerr @rafag a3 el # @rdva gdad¥ygT grer  forer
BT/ ger /dsvller ®rafeaal 4 #t w7y w5y gv [{odfl,  orvev
wicieee gofla s—cvaly RIINRT Hrd 39T grefdsar @ 3renv gv 33
wid 8/ 959 & ddagc # @rdva , cJadd YNV HH FABINUIT B
850—1200 ¥ Reje v@r 137 8/ aawy ¥ st w@wy g T4 & gaeor ge
faare &vi @t T HY /[



A copy of same letter dated 15.02.2013 has been filed as Annexure-No.
A-13 herewith this petition.
4.4 That it is also made clear that the petitioner had been performing
only those work which were related with maintenance of electric supply
and electric appliances only and no other work was being under taken
from him since his initial appointment. In fact he had been discharging
duties of electrician since his appointment on 7.1.1982 not only in his
own office but in other establishments and during fairs and General
elections also as it is evident from the following orders by which the
petitioner was directed to perform duty of electrician:-
(i) Letter No. Memo/Mu Pra/dated 06.04.1985
(i) Letter No. Memo/Mu Pra/dated June 1985
(iii) Letter No. Memo/Mu Pra/dated 17.04.1985
(iv) Letter No. 60/1/29-6-91dated 8.5.1991
(v) copy of order sheet dated 12.5.92
(vi) Letter No. Memo / o %o -90dated 13.07.1990
(vii)Order no.58/29-14/99 dated 13.09.99
(viii) Order no.474/3ioco 94 dated 13.06.1994
Copies of the above said order/letters have been filed as Annexure No.A-
14, to A-21 respectively herewith this petition.”

12.Reply thereof has been made in Para 8 & 9 of the W.S. by the

respondents as under:-

“e— gg fo Il &1 v Her T8 2| gifaer & ywR—a.3 afdfa a=a
sfraea g9 4 fedfl gyar &1 feuofl & smazadar =) 2 |

9— I8 & Al &1 ®oq WerR T8 2| gifasr & gwR—a.4 § afvfa aea
sftraefg g 4 fedl ger @& fewoll &) sraeasdr <€ 2 |

13.Respondents have not denied that any such letters, which have been
filed along with Annexure-14 to Annexure-21, has been given to him.
These letters pertain to discharge the work of the Electrician. It is settled
position of law that if a fact is said to have not been admitted or it has
not been specifically denied with details, the fact would be deemed to
have been admitted. In view of the above legal position, this fact clearly
proves that the petitioner has been discharging the work of Electrician.

The petitioner was appointed vide Annexure-7 to the claim petition as



Tube well Operator-cum-Electrician. Annexure-A-14 to Annexure-21
clearly denote that the petitioner had been discharging the functions of
the Electrician as the name of the post denotes. Apart from that it is
alleged in Para-4.4 of the claim petition that the petitioner had been
performing the work related with the maintenance of the electricity
supply and electrical appliances and no other work has been taken from
him since his initial appointment and he had been discharging the duties
of Electrician since his appointment from 7.1.1982. The respondents have
dealt this para in their written statement in which they have stated that
the fact is not admitted. But this fact, in view of the above legal position
is said to have been admitted to the respondents. Ld. A.P.O. could not
demonstrate that the petitioner had not been discharging the work of
the Electrician in the respondents’ establishment. The above letters as
well as the annexures and the pleadings clearly reveal that the petitioner
had been discharging the work of the Electrician since his appointment
and his post is also of the Electrician.

14.Apart from that it is specifically alleged by the petitioner in his claim
petition in Para 4.3 that the Collector of Tehri has sent the
recommendation to the Commissioner and Secretary, Board of Revenue,
to grant him the pay scale of Rs. 950-1500/- and this fact has also not
been denied. Annexure-9 to Annexure-13 reveal that the
recommendations had been made by the Collector to grant him the pay
scale of Rs. 950-1500/- a higher pay scale which is payable to the Jeep
Drivers.

15.In support of his contention the petitioner has shown Annexure-27 at pg.
68-A in which it is clearly written that the Samta Samiti has made
recommendation that the Jeep Driver and Electrician would get the pay
scale of Rs.950-1500/-. This letter was issued by Sri D.K., Gupta, Chief
Engineer, U.P. to his subordinate officers. This letter is based upon a
Government order dated 30.12.1989. The contents of this letter are as
under:-

“dre Fior faumr

qg T 9l
AT 4244 Fd/ 715 99 /91 aEas; fedT® 8 — 11793



g gy g = @io o fdo, Sovo

e efiervr i a=ar <o o fao, Sovo

aed rferer=fy srf =T , <o f~o fdo, Sodo

aed s 3ifSre®, fao o o, <o fo fao, Sodo

feer®, eI / darferd! gHIeE 9d, <o 10 fd0,3090, RS |
faswa— gaar afafa So go (1989) @1 WEfadl wx ford @ fAviargER <o
frtor faumn, So vo # fafr=1 sl wr u=ifda daawm= &1 Wiafa |

SWRIdd fawgs e fFrifor faurT sgyurT—5 Sovyo wmeq dEs @
AT AT 5483 ARy /23 wrof0—5-149 Aofy /89 feid 30—12—89 ERT
qred drdel dAT I GHPEN uql R gHar Afifa @ g&gfaal & mur
U ddIHIN W0950—20—1150—<€0%10—25—1500 Elidpd fdHar Srar &1 yerrd
YHYUT H I8 HIY ORI ol ¥l © & gudely usl wr fedl gofi &
FHAN) A1 | 39 @9 H g8 W o3 8 & awar afifa a1 Raid
faIi® 81289 §RT HHIH 469 € 59 dd fAR= v & FHH=ARAT &1
AT w0 825—1200 Wihd fhar AT 2| 3a: I 48 dAlddl & AHDE
AMd gY 950—1500 &1 daATH < 2 |

®0

(Stom o)
g AP

TR

80 /gi=a UTd

Fafdas deEs (3-3)

$d yqgE TRl

i fEfor fawmr

Jaarfua /aqa yfafefa
g0

17/11 /93

WS A=

yddia au=aa

16.The annexed document clearly reveals at serial number 48 & 50, the Jeep
Drivers and Electrician respectively had been shown at the pay scale of
Rs. 625-15-900/- and whose scale has been upgraded by the said letter
to Rs.950-1500/-. Thus, it is apparent that the Samta Samiti has given its
recommendation that all the Jeep Drivers as well as Electrician in the
State would get the pay scale of Rs. 950-1500/- pursuant to G.O. dated
30.12.1989. Thereafter, the revised pay scale would automatically will
be revised by the next Pay Commission. It further shows that this letter
has been issued by the Chief Engineer, P.W.D.. Ld. A.P.O. contended that
this letter has been issued by the Chief Engineer of the P.W.D., which is
not applicable to the Revenue Department. Ld. A.P.O. in support of his
contention could not produce any document which supports the
contention of the respondents. The Jeep Driver as well as the Electricians

were getting the pay scale of Rs. 175-250/- prior to 1.1. 1986. After



17.

10

1.1.1986 both were getting a pay scale of Rs. 825-1200/- till 1993. The
pay scale of Jeep Drivers and the Electricians were increased from Rs.
825-1200/- to Rs. 950-1500/-. The P.W.D. granted the pay scale of Rs.
950-1500/- to Jeep Drivers as well as Electricians vide Annexure-27.
Thereafter the Government of U.P. clarified in the year 1998, the pay
scale of Rs. 950-1500/- granted to Jeep Drivers, would only be available
to Truck Drivers, Roller Drivers, Tractor Drivers and the rest employees
like Electricians would not be eligible for the said (Rs.950-1500) pay scale
vide G.O. dated 16.3.1998. The real controversy arose from the
Government order of 1998. It is apparent from Annexure-29 of the
petition. The respondents have filed a letter from Secretary, Board of
Revenue to all the Commissioners dated 8.12.1995. This letter indicates
that the Collectors and the Commissioners have recommended to grant
the pay scale of Rs.825-1200/- to 950-1500/- to the Tube well Operators-
cum-Electricians and the matter was referred to the Government and
the State Government in the year 1995 has rejected the proposal on the
ground that in case the Central Government’s principle of equivalence of
posts is accepted, then the qualification and other responsibilities
become material for the same.

This fact further fortifies that the petitioner has filed a letter of District
Magistrate dated 30.6.1993 Saharanpur by which the pay scale of Rs.950-
1500/- had been given to the Tube well Operators-cum-Electrician in the
establishment of Collactorate of Saharanpur. This letter coupled with the
letter of the Chief Engineer, stated above, clearly fortifies the contention
of the petitioner that the Jeep Drivers as well as the Electricians, Tube
well Operators-cum-Electricians have been fitted on one scale of Rs. 950-
1500/-. Thus, it is apparent from the record that the pay scale of
Electricians and the Jeep Drivers w.e.f. 1.1.1986 was increased to Rs. 825-
1200/-. On 8.12.1989, it was decided that the persons listed against item
No. 46 (Jeep Driver) to 59(Electrician) in the order of the Government
stated above, directing the revision of pay scale w.e.f. 1.1.1986, shall be
entitled to the pay scale of Rs. 950-1500/- instead of Rs. 825-1200/-. It is

also clear that while passing the said order it was mentioned that the pay



11

scale of Rs. 825-1200/- will also be available to all those, who were in
equivalent posts. There cannot be any dispute that the Electricians
cannot be equated with Drivers. The Government order dated 1998 was
challenged before the Hon’ble High Court and the Division Bench of the
Hon’ble High Court held that the Government order 1998 depriving the
Electricians to the pay scale of Rs. 950-1500/- was inconsistent to the
recommendations of the Samta Samiti. The aforesaid position as stated
above has been considered by the Hon’ble High Court in Division Bench
judgment delivered in writ petition No. 55/SB/2004 Tilak Raj Verma and
others Vs. State and others connected writ petitions. Hon’ble High Court
while allowing the writ petition No. 55/DB/2004 Tilak Raj Verma (supra)

of the Electricians, has held as under:-

“ Before 1.1.1986 the pay scale of Electrician and the pay scale of Jeep
Driver, Truck Driver etc was Rs.330-495/- With effect from 1.1.1986 it
was decided that persons listed against item No. 46,47,48 & 53 in the
order of the Government dated 8.12.1989 directing revision of pay scale
with effect from 1.1.1986 shall be entitled to the pay scale of Rs. 950-
1500/- instead of Rs. 825-12000/-. While, however, passing the said
order, it was mentioned that pay scale of Rs. 825-1200 will also be
available to all those who were in the equivalent posts. The persons
listed against item Nos. 46,47, 48 & 53 were Roller Driver, Jeep Driver,
Truck Driver and Tractor/ Tanker Driver. There cannot be any dispute
that an Electrician cannot be equivalent to them. However, in the
matter of pay scale, Electrician as well as Roller Driver, Jeep Driver, Truck
Driver and Tractor Driver, immediately prior to 1.1.1986, were the same.
Order dated 8.12.1989 did not indicate why Roller Driver, Jeep Driver,
Truck Driver and Tractor Driver, who were entitled to same pay scale as
that of Electrician, will get a better pay scale from 1.1.1986. Then again
while increasing the pay scale of Roller Driver, Jeep Driver, Truck Driver
and Tractor Driver, in the said letter dated 8.12.1989, it was held out
that similar higher pay scale would be available to similar people, who
are equivalent to Roller Driver, Jeep Driver, Truck Driver and Tractor

Driver . The matter was put to rest by a clarification issued by the
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Government on 8.11.1993, where it was held out that, amongst others,
Electricians are also equivalent. Subsequently, it was purported to be
held out in the order dated 16.3.1998 that electricians are not
equivalent. No reason, however, in support thereof was furnished. While
Roller Driver, Jeep Driver, Truck Driver and Tractor Driver were
equivalent to electrician immediately before 0.1.1986 in the same
matter of pay scale, how they could become unequal with effect from
1.1.1986 had not attempted to be explained either in the orders referred
to above or in the objection filed before the Tribunal or in the counter
affidavit filed to the present writ petition. Petitioners approached the
Tribunal to obtain a declaration that equality of the petitioners, who are
Electricians, with Roller Driver, Jeep Driver, Truck Driver and Tractor
Driver , which existed since prior 1.1.1986, could not be ignored suddenly

without any reason.”

18.The petitioner has further claimed that the respondents be directed to
pay a revised pay scale of Rs.950-1500/- w.e.f. 1.1.1986 along with
arrears and consequential benefits to the petitioner.

19. Ld. A.P.O. pointed out that this claim is time barred. Ld. Counsel for the
petitioner refuted the contention. After going through the entire
controversy, the petitioner, though is entitled to get the amount from
the period of 1.1.1986 and his pay fixation has to be made with the
above date; ;now we have to analyze as to whether the petitioner has
any continuing cause of action to get the increased salary or it is a single
cause of action which arose in the year 1986. If it is held that it was a
single cause of action which arose only on the year 1986, then the
petition would be time barred due to the laches because it is a settled
principle of law that the petitioner should be aware of his rights well
within time; if he sleeps over his rights, he cannot claim the equitable
claim from the Court of law. Now the doctrine of laches in Courts of
Equity is not an arbitrary or technical doctrine. Where it would be
practically unjust to give a remedy either because the party has, by his
conduct done that which might fairly be regarded as equivalent to a

waiver of it, or where by his conduct and neglect he has though perhaps
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not waiving that remedy, yet put the other party in a situation in which it
would not be reasonable to place him if the remedy were afterwards to
be asserted, in either of these cases, lapse of time and delay are most
material. But in every case, if an argument against relief, which otherwise
would be just, if founded upon mere delay, that delay of course not
amounting to a bar by any statute of limitation, the validity of that
defence must be tried upon principles substantially equitable. Two
circumstances always important in such cases are, the length of the delay
and the nature of the acts done during the interval which might affect
either party and cause a balance of justice or injustice in taking the one
course or the other, so far as relates to the remedy. In the above formula
we have to analyze as to whether the second circumstance exists in the
matter or not. If it would have been a case of promotion, several persons
would have been promoted and several persons would have been
affected by a long silence; on the part of the petitioner this would
amount to justify to dismiss the petition in limine. In the present case the
respondents have only to pay the money to the petitioner, hence there
can be no loss to any other person except the respondents, who are
responsible for the wrong doing. The next principle which governs the
delay and laches as pointed out earlier, if the cause of action actually
continues from month to month,. That, however, cannot be a ground to
overlook delay in filing the petition. It would depend upon the fact of
each case. If there is a continuing cause of action, then the Court can
mould the relief to the petitioner. Hon’ble Supreme Court in Para 10 in
the case of Shiv Dass Vs. Union of India (2007)2 SCC (L&S)395 has held

as under:-

“In the case of pension the cause of action actually continues from
month to month. That, however, cannot be a ground to overlook delay
in filing the petition. It would depend upon the fact of each case. If
petition is filed beyond a reasonable period say three years normally
the Court would reject the same or restrict the relief which could be
granted to a reasonable period of about three years. The High Court

did not examine whether on merit appellant had a case. If on merits it
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would have found that there was no scope for interference, it would

have dismissed the writ petition on that score alone.”

20. A similar controversy arose before the Hon’ble Apex Court in the case of
M.R.Gupta Vs. Union of India and others 1995 SCC (L&S) 1273 in which
the Hon’ble Supreme Court has held that if an employee remains in
service, a fresh cause of action arises every month when he is paid his
monthly salary on the basis of wrong computation made contrary to the
Rules. The Hon’ble Supreme Court also held if the employee’s claim for
the recovery of the arrears calculated on the basis of difference in the
pay which has become time barred, would not be recoverable but he
would be entitled to proper fixation of his pay in accordance with the
Rules and to cessation of continuing wrong if on merit his case is justified.
The Hon’ble Apex Court holding the above principle of law observed in

Paragraph Nos. 5 &6 as under:-

“5. Having heard both sides, we are satisfied that the Tribunal has
missed the real point and overlooked the crux of the matter. The
appellant's grievance that his pay fixation was not in accordance with
the rules, was the assertion of a continuing wrong against him which
gave rise to a recurring cause of action each time he was paid a salary
which was not computed in accordance with the rules. So long as the
appellant is in service, a fresh cause of action arises every month
when he is paid his monthly salary on the basis of a wrong
computation made contrary to rules. It is no doubt true that if the
appellant's claim is found correct on merits, he would be entitled to
be paid according to the properly fixed pay scale in the future and the
question of limitation would arise for recovery of the arrears for the
past period. In other words, the appellant's claim, if any, for recovery
of arrears calculated on the basis of difference in the pay which has
become time barred would not be recoverable, but he would be
entitled to proper fixation of his pay in accordance with rules and to
cessation of a continuing wrong if on merits his claim is justified.
Similarly, any other consequential relief claimed by him, such as,
promotion etc. would also be subject to the defence of laches etc. to
disentitle him to those reliefs. The pay fixation can be made only on
the basis of the situation existing on 1.8.1978 without taking into
account any other consequential relief which may be barred by his
laches and the bar of limitation. It is to this limited extent of proper
pay fixation the application cannot be treated as time barred since it
is based on a recurring cause of action.

6. The Tribunal misdirected itself when it treated the appellant's claim
as 'one time action' meaning thereby that it was not a continuing
wrong based on a recurring cause of action. The claim to be paid the
correct salary computed on the basis of proper pay fixation, is a right
which subsists during the entire tenure of service and can be
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exercised at the time of each payment of the salary when the
employee is entitled to salary computed correctly in accordance with
the rules. This right of a Government servant to be paid the correct
salary throughout his tenure according to computation made in
accordance with rules, is akin to the right of redemption which is an
incident of a subsisting mortgage and subsists so long as the
mortgage itself subsists, unless the equity of redemption is
extinguished. It is settled that the right of redemption is of this kind.”

21.In view of the above judgments, the arrears can only be granted for three

VM

years not beyond that. In view of the above discussion the petitioner’s
pay would be fixed in accordance at the pay scale of Rs.950-1500/-
instead of Rs.825-1200/- from the date when that Government order of
1.1.1986 was applicable but he will get the actual arrears and the
benefits of the salary only for three years from the date of the filing of
the petition.

ORDER

Impugned orders dated 08.07.2013 (Annexure No. A-1) and 15.07.2013
(Annexure No.A-2) passed by Respondent Nos. 1 & 2 respectively are
hereby quashed. Petitioner’s pay will be fixed in accordance with the pay
scale of Rs. 950-1500/- instead of Rs. 825-1200/- from 1.1.1986. The
petitioner would get the actual arrears of difference of pay for the three
years from the date of filing of the petition. The petitioner’s claim for rest
of the period, being time barred is hereby disallowed. In view of the

above, the petition is disposed of accordingly. No order as to costs.

D.K.KOTIA) (JUSTICE J.C.S.RAWAT)
VICE CHAIRMAN (A) CHAIRMAN

DATED: FEBRUARY 20, 2015
DEHRADUN



