BEFORE THE UTTARAKHAND PUBLIC SERVICES TRIBUNAL
AT DEHRADUN

EXECUTION PETITION NO. 16 /DB/2022
(Arising out of judgment dated 22.05.2019,
passed in Claim petition No. 01/NB/DB/2017)

Rahul Channa & others.

...... Petitioners-executioners
VS.

State of Uttarakhand through Secretary, Department of Energy, Secretariat,
Dehradun, and others.

....... Respondents.

Present: Sri L.K.Maithani, Counsel, for the petitioners-executioners.
Sri V.P.Devrani, A.P.O., for the respondent no.1.

JUDGMENT

DATED: MAY 24, 2022

Justice U.C.Dhyani (Oral)

By means of present execution application, petitioners-
executioners seek to enforce order dated 22.05.2019, passed by this Tribunal
in Claim Petition No. 01/NB/DB/2017, Rahul Channa & others vs. State
and others. A copy of Judgment dated 22.05.2019 has been filed as
Annexure: A-1 to the execution application.

2. The execution application is supported by the affidavit of Sri
Rahul Channa, petitioner-executioner no.1.



3. Instead of narrating the facts of the petition again, it is better if
the facts, as narrated in the decision dated 22.05.2019, along with the

reasons, are reproduced herein below for convenience.

4, The judgment dated 22.05.2019 passed in Claim Petition No.
107/SB/2021, reads as under:

“1. Through this petition, the promotion of the private respondents, order for
granting relaxation to them for promotion on the post of Assistant Engineer,
their year of allotment to the services of Assistant Engineers, the seniority on
the post of Assistant Engineer, and further promotional exercise, without
settling the final seniority, have been challenged.

2. Briefly stated, the petitioners are directly recruited Assistant Engineers in
the department of respondents No. 1 to 4, whereas, other private respondents
were recruited as Junior Engineers in the department and promoted to the
cadre of Assistant Engineer in the year 2009, on the basis of the DPC held
on 30.06.20009.

3. As per the contention of the petitioners, private respondents were
eligible for promotion, only after completion of 10 years of service as Junior
Engineer whereas, they were given 4 years’ relaxation against the Rules.
The concerned Rules, governing the services of the petitioners and private
respondents are “The Uttar Pradesh State Electricity Board Services of
Engineers Regulations, 1970” (hereinafter referred to as ‘Regulations of
1970’).

4. As per the Rules, the recruitment to the post of Assistant Engineer can
be made by direct recruitment, and also by promotion, from amongst the
Junior Engineers, in a prescribed ratio. Regulation 15, requires preparation
of a combined waiting list for appointment as Assistant Engineers, on the
basis of the list received under Rule 6 and the Select List, referred to in Rule
7 of Appendix ‘C’ of the Regulations of 1970, by taking candidates as per
their respective quota.

5. The petitioners have also contended that without preparing the
combined waiting list and without following the due procedure, the
appointments to the post of Assistant Engineer were made from the Junior
Engineers cadre only, after giving multiple relaxations to them, in violation
of the Rules. Hence, petitioners have sought the relief for cancellation of
DPC proceedings, promotion order dated 30.06.2009 & DPC agenda dated
11.11.2008, relaxation order dated 22.01.2009 (Annexure: 3), Clause(2) and
last Clause of Office Memorandum dated 18.12.2007 (Annexure: 1) and also
a direction to the respondents department (1 to 4) to withdraw the DPC
proceedings and complete the promotion proceeding of the Junior
Engineers/private respondents for next promotion on the post of Assistant
Engineer as per the Regulations of 1970, and to provide the benefit of
seniority to the private respondents only from the date of their regular
appointment as Assistant Engineer as per law, excluding their training
period and the period of relaxation.

6. The petitioners have also sought a direction for the respondents to
prepare the seniority list and select list for promotion to the post of
Executive Engineer as per Rule (8) of the Uttar Pradesh State Electricity
Board Servant Seniority Rules, 1998, as per the ratio of the vacant post and
to direct the respondents No. 2 to 4 to treat the petitioners’ candidature for
the selection year 2008-09, which was their requisition year of vacancies,
sent to the recruiting body and to declare the selection year of the private



respondents as 2013-14 instead of 2008-09, on the post of Assistant
Engineer as per the Regulations, 1970. Direction for respondent No. 3 has
also been sought to prepare the final seniority list of Assistant Engineers
accordingly.

7. The petition was opposed by the respondents on the ground of
limitation and also with the contention that for the same relief, the
petitioners approached the Hon’ble High Court in W.P. No. (S/B) 394 of
2016, wherein vide order dated 09.11.2016, the Hon’ble High Court,
referring the judgment of the Hon’ble Apex Court in P.S.Sadasivaswamy vs.
State of Tamil Nadu (1974 AIR SC, 2271), observed that, although there is
no period of any limitation for the courts to exercise the powers under
Article 226, nor is it that there can never be a case where the courts cannot
interfere in the matter after a passage of a certain length of time, but it
would be a sound and wise exercise of discretion for the courts to refuse to
exercise their extraordinary powers under Article 226 in the case of
persons, who do not approach expeditiously for relief.

8. At the stage of recording above finding, learned counsel for the
petitioners withdrew their petition and this petition was filed by the
petitioners in this Tribunal. It was also contended that in the first instance,
no delay condonation application was filed, but at the last stage of hearing,
delay condonation application was moved by the petitioners, which,
according to the respondents, contains no valid grounds, and the petition is
hopelessly time barred.

9. ltis also contended that as per Public Services Tribunal Act, the claims
can be filed within one year from the date of the order, whereas,
petitioners have approached this Tribunal, after a lapse of more than 7
years. Earlier, they also approached the Hon’ble High Court by filing a writ
petition No. 394 of 2016, which was withdrawn by them when, they were
asked to explain the laches, and now they are trying to mislead the court.

10. On the merits of the petition, the respondents have contended that
after bifurcation of the State, assets of the Uttar Pradesh Power
Corporation Ltd. situated in the territory of new State, to that extent, came
to the share of the State of Uttarakhand along with their employees
working therein. Board of Directors of Uttarakhand Power Corporation,
adopted the service “Regulations of 1970” for its employees. As the
petitioners joined the services in the month of December, 2009 hence, they
cannot challenge the events happened prior to their birth in service. Private
respondents were already discharging their duties on the post of Junior
Engineer, in the years 2006-07, 2007-08 and 2008-09. Because of the
decisions in various cases, filed before the courts, and also due to the
shortage of staff in the corporation, the relaxations were given, in the
minimum qualifying service for promotion to the next posts. As a result of
relaxation given on 31.05.2008, 43 Assistant Engineers were promoted to
the post of Executive Engineers and such vacant posts of Assistant
Engineers were subsequently advertised in February, 2009, against which,
the petitioners were appointed. Hence, according to the respondents, the
petitioners cannot challenge the power of the Board now, to give
relaxation, because they themselves entered the cadre only after such
relaxation.

11. The respondents also contended that being a Company, its Board of
Directors has unfettered powers to change the service Regulations for
proper functioning of the Company. The private respondents were
promoted to the post of Assistant Engineers on 30.06.2009 whereas,
petitioners entered into the services of department only in December, 2009
hence, they cannot claim seniority against the private respondents.



12. Other private respondents have also raised the points that the
petitioners have not approached this court with clean hands and by
concealing the material facts, they did not file the copy of their
appointment orders. Meeting of the DPC was convened as per the
prevailing rules and regulations of the Corporation and relaxation was
granted to the private respondents in qualifying services by the decision of
the Board of Directors, which is the highest decision making body in the
Corporation. Such benefit of relaxation was given equally and uniformly to
all the members of other cadres also. The Inter-se seniority of the members
of service was prepared according to the UPSEB Servants Seniority
Regulations, 1998, for the persons who have joined in the same selection
year which starts from the 1st July to 30th June for all the cadres. Private
respondents were given promotion as per the requirement of quota as per
rules and Regulations, prevailing in the Corporation and relaxation was
given in exigencies of work in Corporation interest, after approval of Board
of Directors and petitioners are not entitled for any relief.

13. The private respondents have also filed their objections against the
delay condonation application, filed by the petitioners at the last stage and
contended that the Hon’ble High Court in its order dated 09.11.2016, in the
writ petition, filed by the petitioner, also found that there is an inordinate
delay in filing their writ petition and in the order, the judgment of the Apex
Court in P.S. Sadasivaswamy vs. State of Tamil Nadu was also cited.

14. The respondents have also contended that no representation had ever
been made by the claim petitioners, individually and Annexure-20 is a
representation which was filed by the Uttarakhand Power Engineers
Association and it cannot be termed as representations by the petitioners
before the appropriate authority as per prevailing service Rules. Hence, in
view of this, the petition cannot be entertained and a prayer for dismissal
of the same, on merit as well as on the ground of delay has been made.

15. The petitioners through their Rejoinder Affidavit opposed the grounds
raised by the respondents and contended that multiple relaxations were
given de-hors the rules. The petitioners, in their Rejoinder Affidavit also
submitted that new developments during pendency of the petition took
place, as the Managing Director, UPCL issued an inter-se tentative seniority
list of Assistant Engineers for the selection year 2008-09, 2009-10, 2010-11,
2012-13 and 2013-14, allegedly as per the Seniority Regulations, 1998 and
the petitioners have been placed in the selection year 2009-10, sandwiched
with the promoted candidates who availed relaxation and were promoted
after 30.06.2009. According to the petitioners, the respondent authority
has partially applied the rotation of the quota and the quota for selection
year 2008-09 had been fixed, whereas, the rotation should have been done
by placing the petitioners in selection year 2008-09 as done by UPPCL.
Against such tentative seniority list, petitioners have registered their
objections with the management. The petitioners have also contended
that, considering the gravity of the situation, the M.D., UPCL has
constituted a four-member committee on 23.06.2017 and asked them to
submit its report. Petitioners also contended that formation of such
Committee is itself an endorsement of the fact that the management of
UPCL has accepted at least some merit in the contention of the petitioners.
The petitioners have also submitted a detailed petition to the members of
the committee and in view of issuance of such tentative seniority list, the
additional reliefs have also been sought by the petitioners, with the request
that the tentative seniority list dated 06.05.2017 be quashed and the
respondents be directed to prepare a fresh seniority list, placing the
petitioners in the selection year 2008-09 along with the promoted Junior
Engineers who are placed at serial No. 1 to 13 in the seniority list dated



06.05.2017, and the seniority of the private respondents, placed at serial
no. 14-56 in the selection year 2008-09, be ascertained only after
completing 10 years of service.

16. In view of the admission of the fact of issuance of tentative seniority
list on 06.05.2017, both the parties were directed by the court to submit
the status of finalization of the seniority list but no such final seniority list
was ever placed before the court till the last date of hearing, and
petitioners have also submitted that without finalizing the tentative
seniority list, further promotions are being made hence, a request was
made to decide the petition accordingly. Respondents were also directed to
file a specific reply in the court, but none of them has filed any final
seniority list, rather they orally submitted its non-finalization.

17. In these circumstances, we have heard both the sides and perused the
record.

18. The petitioners have firstly challenged the action of relaxation, given
by the Board to the private respondents, before promoting them on
30.06.2009 i.e. the last day of the recruitment year 2008-09. Respondents
have replied to this with the argument that respondent department is a
Company and its Board of Directors is the highest authority for taking policy
decisions and the Regulations of 1970 give such powers to the Board.
Admittedly, Regulations of 1970 are the relevant Rules for governing the
services of the members, which are applicable to the parties and it
prescribes for qualification for appointment and also for the seniority. Rule
29 of the Regulations of 1970 provides for powers to relax the rules, which
reads as under:-

“29(1) Nothing in these Regulations shall be construed to limit or abridge the
power of the Board to deal with the case of any person appointed by the Board and
governed by these regulations in such manner as may appear just and equitable.

Provided that where any of the forgoing regulations is applicable in the case of any
person, the case shall not be dealt with in a manner less favourable to him than
that provided by that regulation.

(2) when, in the opinion of the Board, it appears necessary to do so, the Board may
make any appointment or appointments to the service in relaxation of these
regulations or in partial relaxation of any or some of the regulations and, in case of
any appointment which is not in strict accordance with these regulations, the
Board shall be deemed to have made the appointment in relaxation of these
Regulations.”

In view of the above, the arguments of the respondents appear to be
acceptable that the Board may make any appointments to the services, in
relaxation to these Regulations or in partial relaxation of any or some of the
regulations. On this count, the contention of the petitioners cannot be
accepted and the relaxations granted by the Board of Directors, is not liable
to be quashed by this court and this court cannot go into the subjective
satisfaction of the Board.

19. Regarding appointment and seniority of the petitioners and private
respondents for the post of Assistant Engineers, the petitioners have
argued that the appointments to the service from direct as well as
promotees can be made only as per the provisions of the Regulations of
1970. We do agree with this argument.

20. Regulation 5 of the said Regulations of 1970, prescribes the source of
recruitment according to which, the quota of direct and promotees is also
fixed. Regulations 15 and 17 are also relevant regulations for the
appointment to the services on various posts, and the post of Assistant
Engineer is the entry level cadre. Regulations 15 and 17 read as under:-



“15- Combined Waiting List For Assistant Engineers- A combined waiting list will
be prepared on the basis of the list received under Rule 6 of the Appendix ‘B’ and
the ‘Select List’ referred to in Rule 7 of Appendix ‘C’ by taking candidates in such a
manner that every 1st and 4th vacancy is filled by a promoted officer (J.E. or
Computer as the case may be ) and the remaining vacancies are filled by Trained
Engineer.

17. Appointment to the Cadre of Assistant Engineer- (1) A persons finally selected
for appointment to the service in the manner prescribed in these Regulations shall
be appointed thereto by the appointing authority (unless he subsequently becomes
disqualified for appointment) on the occurrence of vacancy. The appointments
shall be made in the same order in which the names appear in the combined
waiting list prepared under Regulation 15.

(2) In case no approved candidate is available for such appointment on the list and
it becomes essential to make appointment in the interest of the Board, a person
who is eligible for appointment by promotion to the Service under these
Regulations, may be appointed, but such an appointment shall not be made for a
period exceeding four months, without the specific approval of the Board.”

Hence, as per the requirement of law, a combined waiting list should be
prepared, on the basis of the list received under Rule 6 of Appendix ‘B’ (for
direct recruits) and select list referred to in Rule 7 of Appendix ‘C’ (for
promotees), by taking candidates in a cyclic manner and every 1st and 4th
vacancy is to be filled by a promotee officer and other by direct recruits.
The requirement of Regulation 17 is very specific that person selected for
appointment, can be appointed on occurrence of vacancy in the order, in
which their names are arranged in the combined waiting list under
Regulation 15. Sub-rule (2) of Regulation 17 further makes it clear that an
appointment beyond this procedure, can be made effective only for a
period of four months and thereafter, the approval of the Board is
necessary.

21. Learned counsel for the petitioners argued that while promoting the
private respondents on 30.06.2009, no combined waiting list for
appointment to the cadre of Assistant Engineer was prepared, whereas, in
the same selection year, the procedure for selection of direct recruits was
going on and against the vacancies of selection year 2008-09 en-block
appointment of promotee officer was made. Moreover, the petitioners
have also argued that even if such appointments were made, then for the
requirement of law, their names should have been arranged in the
combined waiting list, as per the provisions of Regulation 15, for the
purpose of ascertaining the seniority.

22. The petitioners have also referred to the Regulation 19 of the
“Regulations of 1970”, which reads as under:-

“19-Seniorty- The seniority of officers on their appointment to the service shall be
determined according to the date of the order of appointment to a particular post
in the cadres of the service.

Provided firstly that if two or more candidates are appointed on the same date,
their seniority inter se shall be determined according to the order in which their
names appear in the orders of appointment issued by the Appointing Authority, or
in other words, the order in which their names are placed in the ‘Select List’ or
‘Combined Waiting List’, as the case may be;

Provided secondly, that the Appointing Authority may direct that an officer whose
period of probation is extended for failure to prove his fitness for confirmation be
placed in the seniority list next below the last confirmed member;

Provided thirdly, that the relative seniority of members of the Service who are
appointed by direct recruitment shall be in accordance with the order of preference



in which they are placed by the Selection Committee at the time of selection, as
approved by the Appointing Authority;

Provided fourthly, that as between candidates who are appointed by direct
recruitment and who are recruited by promotion in the same year, the seniority
shall be determined in the order in which their names are arranged in the
combined waiting list prepared under Regulation 15, provided that if in any year,
it has not been possible to prepare the combined waiting list due to late selection
either from Junior Engineers Service or from Computer (Selection Grade) or found
outside or due to any other unavoidable reasons, the names in the gradation list
shall be arranged in the same order in due course in respect of the vacancies
allotted to each of the categories of candidates in that particular year, as in the
combined waiting list and the seniority determined accordingly.

Provided fifthly that the inter-se seniority of Government Officers absorbed in the
service of the Board, while officiating in any cadre of the Board’s service, shall be
the same as on the post held by them in the Government in a
permanent/substantive capacity and in the case of those officers who were not
permanent on any post at the time of absorption shall be the same as on the lower
post held by them after regular selection in an officiating capacity. ”

23. According to Regulation 19, the seniority of the persons, appointed to
the cadre is to be determined according to the date of the order of
appointment to a particular post in the cadres and 4th proviso provides for
such a situation, when the appointments from direct recruitment and by
promotion, against the vacancies of the same year, was not made through
the combined waiting list.

24. The petitioners have argued that the requirement of 4th proviso of
Regulation 19 is that the names of the persons in the

gradation list shall be arranged in the same order, in due course in respect
of the vacancies allotted to each of the categories of candidates in that
particular year, as in the combined waiting list and the seniority determined
accordingly. Hence, petitioners have argued that the private respondents,
who were promoted by giving double relaxation, cannot be made en-block
senior to the petitioners, who were recruited against the vacancies of same
selection year 2008-09, although their appointment was delayed.

25. We find that the petition was opposed by the respondents mainly on
two grounds that it is barred by limitation, as it has been filed after a long
delay and secondly the appointments of respondents were made in the
next selection year, later in time than the private respondents. Petitioners
have argued that they have raised their objections in time against the
seniority list whenever, it was issued. This court finds that without
complying the requirement of Regulation 15, 17 and 19, the appointments
of private respondents were made effective on 30.06.2009, i.e. last day of
the recruitment year, whereas, the petitioners joined their services in the
month of December, 2009, as their appointment was made separately,
later in time, although the vacancies were of the previous selection year i.e.
2008-09.

26. During hearing of the petition, it was brought to the notice of the court
that a new tentative seniority list of Assistant Engineers has been issued by
the respondents on 06.05.2017 and the petitioners have filed their
objections against the tentative seniority list; the M.D. UPCL has
constituted a four-member committee on 23.06.2017 to consider the
objections against the tentative seniority list, and to submit its report.

27. Both the parties accepted before the court that the tentative seniority
list issued on 06.05.2017, has not been finalized as yet, hence, this court
finds that the matter is under consideration, before the department till
today. In these circumstances, it will not be proper for the court to decide
the matter on its merit, without finalization of the matter at the



department level. The petitioners may submit all their detailed objections
before the department and its concerned committee, constituted for fixing
the seniority. Such committee would finalize the seniority list after deciding
their objections, in accordance with relevant provisions and concerned
Rules, applicable between the parties, and all the parties will have the
opportunity to challenge the same on the basis of their separate cause of
action, after finalization of the seniority list.

28. In these circumstances, it is necessary that this petition should be
disposed of accordingly, without deciding the issue on its merit, at this
stage.

ORDER

The petition is disposed of with the direction that the petitioners may
submit the copy of their objections before the department and its
committee, constituted for settling the seniority, within a period of 15 days
and the respondent department will decide their seniority finally, after
considering the objections of the petitioners in accordance with the
provisions of law, as expeditiously as possible and without finally settling
the seniority of the Assistant Engineers, next promotional exercise should
not be undertaken.”

5. It is the submission of Ld. Counsel for the petitioners-
executioners that a copy of judgment dated 22.05.2019 was served along
with the objections of petitioners in the office of Respondent No.2, on
04.06.2019. Approximately three years have elapsed since the copy of the
judgment was served upon respondents, but till date compliance of the

order of the Tribunal has not been done by the authority(ies) concerned.

6. It is the submission of learned counsel for the petitioners/
executioners that casual approach on the part of the respondent no.2 should
not be tolerated and strict action should be initiated against him. Earlier, on
17.05.2022 there was no representation  before the Tribunal, for

respondents no. 2 & 3, despite notices to them.

7. Considering the facts of the case, this Tribunal directs the
Respondents No.2 & 3 to comply with the order dated 22.05.2019, passed by
this Tribunal in Claim Petition No. 01/NB/DB/2017, Rahul Channa & others
vs. State & others, if the same has not been complied with so far, without
further loss of time, failing which the concerned respondents may be liable

to face appropriate action under the relevant law governing the field.

8. Petitioners/ executioners are directed to place copies of this
order before the Respondents No.2 & 3 by 03.06.2022, to remind that a duty



was cast upon said authorities to do something, which has not been done.

The same requires to be done now, without unreasonable delay.

Q. Execution application is, accordingly, disposed of at the
admission stage.

10. Let copies of this order be supplied to Ld. Counsel for the
petitioners/executioners and Ld. A.P.O., today itself, as per Rules.

(RAJEEV GUPTA) (JUSTICE U.C.DHYANI)
VICE CHAIRMAN (A) CHAIRMAN

DATE: MAY 24, 2022
DEHRADUN

VM



