BEFORE THE PUBLIC SERVICES TRIBUNAL UTTARAKHAND
AT DEHRA DUN.

Claim Petition No. 16/2012

Vakarulhag S/o Sri Misbahaulhagq, R/o C/o S.S.P. Roshnabad, District
Haridwar.
............ Petitioner
Versus.

1. State of Uttarakhand through Secretary, Ministry of Home Affairs,
Uttarakhand, Secretariat, Dehradun.

2. Upper Police Mahanideshak Apradh Evam Kanoon, Uttarakhand,
Dehradun.

3. Police Mahanirikshak, Garhwal Region, Uttarakhand, Dehradun.

4. Senior Superintendent of Police, Haridwar.

........................................ Respondents.

Present: Sri V.P.Sharma, Ld. Counsel
for the petitioner.

Sri Umesh Dhaundiyal, Ld. A.P.O.
for the respondents.

JUDGMENT

DATED: JANUARY 21, 2013.

(Hon’ble Mr.Justice J.C.S. Rawat, Chairman : Oral)

1. This petition has been filed by the petitioner for seeking a
direction to quash the impugned order dated 16.9.2008,
(Annexure-1) by which the petitioner has been awarded a
punishment of deprivation of 15 days’ salary; and the appellate
order dated 14.9.2009, (Annexure-2) passed by the D.I.G.,
Garhwal Region, Uttarakhand dismissed the appeal and further
order passed in revision on 31.5.2011, (Annexure-3) by which
revision petition has also been dismissed against the impugned
order. The petitioner has further prayed for the consequential

relief, if any to the petitioner.



2. Brief facts of the case are that the petitioner had been working
as Urdu Translator in the office of the S.S.P., Haridwar. Sri
Satwant Singh, resident of Shankapuri, Majra, Roorkee lodged a
report against 7 persons U/S 395 of I.P.C. in the Police Station as
Crime No. 106 of 2007. Sri Gayyur S/o Sri Ayub Gada was one of
the named accused in the said F.I.R. Gayyur made a complaint
against the petitioner that a sum of Rs.10,000/- had been given to
the petitioner who demanded the said amount in the name of the
Circle Officer, Roorkee. A preliminary enquiry was ordered by the
S.S.P., Haridwar vide order dated 10.6.2008 which is evident from
the report of the S.P., Rural dated 6.8.2008. In pursuant of the said
order of the S.S.P., enquiry was conducted by Sri Ajay Joshi, S.P.,
Rural, Haridwar who held that the Urdu Translator Vakarulhag
had taken Rs.10,000/- from Sri Gayyur Gada in the name of senior
officers and he was found guilty as after obtaining the said money,
he returned the same to the complainant. Thereafter, a show cause
notice was issued to the claim petitioner on 23.8.2008 by which it
is alleged that he has taken a sum of Rs. 10,000/- in the name of
senior officers and by the said act he committed misconduct. He
was called upon to give his written reply within 7 days, as to why
his salary for one month be not stopped by awarding a punishment
to him and thereafter he submitted his reply and after submitting
the reply, the claim petitioner was awarded the punishment by the
impugned order depriving him only of 15 days’ salary from his
role.

3. Respondents have filed the written statement. It is admitted
to the respondents that the claim petitioner is a Urdu Translator in
the S.S.P. office and it is also admitted that a report was lodged
against some persons in which the complainant Gayyur was one of

the accused and it is also admitted that after the receipt of
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complaint from Gayyur, an enquiry was conducted by the S.P.,
Rural, Haridwar in which he was found guilty and the impugned
punishment was awarded to him. In the W.S. it is further prayed
that the petition may be dismissed.

4. | have heard learned counsel for the parties and perused the
record. Ld. Counsel for the petitioner has contended that the
petitioner was not given any proper opportunity during the
preliminary enquiry or at the time of awarding the punishment.
The petitioner has further contended that the petitioner has no
relation with the complainant and he had never taken Rs.10,000/-
from the complainant and he never refunded the amount of Rs.
10,000/- to him and the said complaint was false. It is further
contended that the complainant during the enquiry never stated
that amount of Rs.10,000/- at which place, at what time, on which
date was given to the petitioner and he has also not stated that
before whom he has given Rs. 10,000/- and he has further
contended that the petitioner is innocent, his punishment order as
well as the orders passed in appeal and revision may be quashed.
It was urged before me that preliminary enquiry officer has
suggested the punishment and said punishment order is bad in the
eyes of law. Ld. Counsel further pointed out that the appellate
authority did not apply his mind and as such the order of
Respondent No.3 is not in accordance with law.

5. Ld. AP.O. appearing on behalf of the respondents
contended that the due opportunity has been given to the
petitioner. He further contended that the preliminary enquiry
officer has found the petitioner guilty of the misconduct and after
applying his mind by the departmental enquiry officer, awarded
the  minor punishment. After going through the preliminary
enquiry report, the S.S.P. took recourse of awarding the minor

punishment and issued the show cause notice containing the



imputations which is on record and the claim petitioner submitted
his reply of the show cause notice and thereafter the punishment
order was passed. The S.S.P., Haridwar has given the show cause
notice of the proposed punishment of deprivation of one month’s
salary, whereas after perusal of the explanation of the petitioner,
he awarded the punishment of depriving of 15 days salary only,
so after due diligence he passed the said order. It was further
contended that the petitioner was given the show cause notice
which is at page no. 30 of the Enquiry file and by the said order
he was given details of the imputation as well as opportunity to go
through the entire record of the enquiry during the notice period
and thereafter he had to submit his explanation. Ld. A.P.O.
appearing for the respondents further pointed out that he did not
avail the said opportunity of inspection of the entire record. Ld.
Counsel for the claim petitioner could not demonstrate me that he
availed the said opportunity to inspect the record. However, the
claim petitioner had simply submitted the reply to the notice
which is Annexure-5 to the petition.

6. Itis settled principle of law that if any complaint is received
either oral or written, or the facts coming otherwise to the
knowledge of the competent authority to take disciplinary action,
it is open to him to make such preliminary enquiry as he deems
proper to ascertain the prima facie truth of the allegations and
evidences available in this regard. For such an enquiry hardly any
rule exists in the general law but such a procedure is implicit in
the very nature of things. It is always better and a desirable step
to have the preliminary enquiry at the preliminary stage otherwise
the civil servant  would be charged with misconduct recklessly
and without reasons. After the receipt of the preliminary enquiry,
it is the discretion of the competent officer to take a decision as to

whether the person against whom the preliminary enquiry report



has been received, should be dealt with by minor punishment or
by major punishment. If he feels to award major punishment, he
will order the departmental enquiry to frame the charges; serving
the charge sheet and all evidence in support of the charges. The
reply of the delinquent officer would be obtained against the
charges and the evidence would be recorded before the delinquent
officer/official and he would be required to appear and cross-
examine the witnesses. Thereafter, finding of the enquiry officer
would be recorded which will sent to the competent officer. In
the case of preliminary enquiry, it is usually held to determine
whether a prima facie case for a formal departmental enquiry is
made out or not; it is not to be confused to with departmental
enquiry. In short a preliminary enquiry is for the purposes to
collect the facts and evidence in connection to the allegation made
against the civil servant, he may or may not be associated, is
within the discretion of the competent authority. Preliminary
enquiry even may be held exparte; as it is mainly for the
satisfaction of the  competent authority. But during the
preliminary enquiry, civil servant has no right to be heard. After
receipt of the preliminary enquiry, competent authority desires to
hold the regular departmental enquiry, the delinquent official has
the full right to be heard during the departmental enquiry. The
statement of the complainant has been recorded during
preliminary enquiry which is revealed from the original record
summoned by this Court. Ld. Counsel for the claim petitioner
could not demonstrate me that there is any provision of law to give
an opportunity to the petitioner to cross-examine the witnesses at
the time of the preliminary enquiry. It is also settled law that the
preliminary enquiry report cannot be basis of the major
punishment., but the evidence taken by him would be brought on

record for the basis of the charge.
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7. Ld. Counsel for the claim petitioner also pointed out that
even if the minor punishment after the preliminary inquiry was to
be inflicted by the competent officer. The imputation should have
been put to the petitioner in detail. The Ld. A.P.O. refuted the
contention. The notice which was given to the petitioner, is self
explanatory. It is not denied by the Ld. Counsel for the petitioner
that Annexure-2, following notice was not given to the petitioner.
The notice of imputation after preliminary report is as follows:-
34 3dlcd dHR Id 8D,
g1 ya fefe, yferd srafay JieHET |
o4 A9 99 2007 ¥ Yo siad sRgR § fAgaa o ai
&A@ 15—4—2007 &1 drdl st "aaa Rig o e ke
HfeR, ABYA HAORT ®edl gRT AT ®SHl TR 0 30 GO
106 /07 ©IRT 395 HIGId ¥ 8—10 ISHIY M UdT 3TTd Yol
AT AT | AT B fad==r 4 Ao 1— WX el gx arfia
o gevel, AT HICIR, 2— TG B YW Y e, 3—
AMfbdl YA WG 4— HIA YA HedH, 5— a1 A
HHSATSl, 6—qHE YA Hdoll fH0IMUT TWRAM, AT YRBISH
HOTR Ud 7— YR YA 3IYd TSI 10 ST 9 A1 YRabISil 40
TR & A1 YB3 4 I | gl SR AU §RT YR I8HE A
YD HY IUD Jhad I URdl & 2q SFMEHRI wsdHl & T
g AT IBY 10 Bk wud ford T forgs W99 A YR 3@dq
gRT SAMGR Bsadl & ¥A" SURYd slar Rera a1 =T
gheol ¥ yro wird yferw sefiera |, arfior & gyd @1 A | Y10
Sd @ SR 3Yd gIRT YR IAeHE P 10 BoIR ®©Ud 9199 o
A | Y10 STgddi B W9 AAT 6 AU IAlSSIiRAal & ¥ 4
10 B9IR WUd o & Yof ®U 4 I U™ W | AUS Iqd A
4 yfers &1 sfa gfe g8 2
Jd: AT 39 HROT gareil Aifed @ o7 &9 @ <3 YAl
fafRad wsdiavor 36 siad 4 g&gd &, & 1 usl Iad
IAATHSIAT a1 & 9™ H Udh #Ig @ dad & 3edgvs 4
gftsa ax fear oA | Aafe smuer wediar feiRa s@fr @
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IaX YT I8! BiaT @ Al g8 aHem o f$ Ul ue 9919
§®B T8l Sedl /U BT ¢ |

we fear rar 2 & afs suer wdiaxor AeiRa safer
$ I YT AT © a1 S9 W 999 faariwRra g ol feran
ST | AT TEIHRYT & JAd H UPH Ueflg JAQer uiid &)
& SRt 39 9he™ # A U gATaell &1 SIadied BYAT
gred & o sdl I@fer #f &R @ad T |

qATdh: ST— 221 /2008 qiss gfera refiers,
fesie: 3T 23, 2008 RN |

8.  From the perusal of the notice it is clear that it details both,
the imputation as well as the right of hearing to the petitioner after
the preliminary enquiry report. It is also evident from the record
that he has also given reply to the said show cause notice so it is
revealed that the petitioner was given a proper opportunity before
passing the impugned order. I do not find any force in the

contention of the Ld. Counsel for the petitioner

9. Ld. Counsel for the petitioner also pointed out that there is
no evidence regarding the allegation made in the complaint about
taking of Rs.10,000/- to give to the higher officers of the petitioner
which was later on returned to the complainant. It is well settled
principle of law that if any administrative preliminary enquiry or
final enquiry is conducted, the right of judicial review is limited.
The Court would not interfere with the finding of facts arrived at
the inquiry except in the case of malafide or perversity; viz there
IS no evidence to support the findings. The Court cannot
appreciate the evidence like an appellate authority. So long as
there is some evidence to support the conclusion arrived by the
competent authority, the same has to be sustained. Itis clear from
the claim petition that no malice has been alleged or pleaded in
the petition, The learned counsel for the petitioner could not

demonstrate that he has pleaded malice in the petition. The



findings recorded by the preliminary enquiry officer are based on
the evidence of Gayyur who has supported his allegation made in
the complaint, which is on record. The findings are not perverse
on the ground that there is no evidence. While exercising the
powers of review, the court cannot normally substitute its own
conclusion with regards to the findings of the departmental
authority. The court has a limited power to see that the conclusion
is based on evidence or not. In view of the above, | do not find any

force in the contention of the Ld. Counsel for the petitioner.

10. Now it is to be seen as to whether the preliminary enquiry
report, which contains a specific para by which the enquiry officer
has recommended the minor punishment to the claim petitioner
and due to the fact of the said proposed punishment, the report is
bad and minor punishment awarded is liable to be vitiated or not.
The perusal of the preliminary enquiry report clearly reveals that
the enquiry officer after coming to the conclusion that the claim
petitioner was quilty for the misconduct, he has further
recommended the minor punishment. Now, | have to see the effect
of the said recommendation to the punishment awarded to the
petitioner. Ld. Counsel for the petitioner contended that the said
recommendation vitiates the entire minor punishment awarded by
the competent authority. Ld. A.P.O. appearing for the State refuted
the contention. It is settled position of law that unless the statutory
rules or specific order under which an officer is appointed to hold
an enquiry under law, so requires the enquiry officer, need not
make any recommendation to punishment which may be imposed
on the delinquent officer in the case of the charges to be framed
against him, are held proved at the enquiry. If, however, the
enquiry officer makes any recommendation that the said

recommendation like his finding of fact on merit, neither the



findings nor the recommendations are binding on the competent
authority and the whole regular enquiry cannot be vitiated on the
ground that the enquiry officer submitted the recommendation for
the punishment. If there are charges against the civil servant, it is
for the competent authority to be satisfied that the civil servant is
guilty and deserves the punishment proposed. The satisfaction of
the enquiry officer cannot take place the satisfaction of the
competent authority. The competent authority may agree or may
not agree with the findings or recommendation of the enquiry
officer; even, if the enquiry officer has given the recommendation
that recommendation would be beyond his jurisdiction, but the
punishment awarded by the competent authority after applying his
mind would not vitiate the punishment awarded by him. In the
case in hand, the matter is not of the regular departmental enquiry.
The recommendations for minor punishment have been made in
the preliminary enquiry, which was against the petitioner. The
competent authority did not agree with the recommendation of the
preliminary enquiry officer and he awarded lesser punishment
then the proposed minor punishment by the enquiry officer. In
view of the above, | do not find any force in the contention of the
Ld. Counsel for the petitioner.

11. No other argument was advanced to press any other ground
except mentioned above. The claim petition is liable to be
dismissed.

12. The claim petition is dismissed accordingly. No order as to

COsts.
Sd/-

(JUSTICE J.C.S. RAWAT)
CHAIRMAN

DATE: JANUARY 21, 2013
DEHRADUN.



