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1.

C

The petitioner has sought the following relief in his
laim petition:

“1. The promotion of Shri S.S.Bohra granted by impugned
order dated: 04-10-2010 may pleased be cancelled.

Ii. That notional promotion may pleased be granted to the
petitioner w.e.f. 07-07-2010, when the DPC was
constituted with all consequential benefits.

li. That the appropriate payment for mental agony and
harassment may kindly be awarded to the petitioner.

Iv. The cost of this petition may kindly be awarded to the

petitioner.”

2. The petitioner has mentioned the following in the
claim petition in regard to the “cause of action.”

“The cause of action arose firstly on 07.07.2010 when the
DPC was constituted and subsequently on the date when the

impugned promotion order dated 04.10.2010 was passed.”

3. The petitioner in the claim petition has also
challenged the promotion of S.C. Pokhariya and impleaded
him as one of the parties (respondent No. 5). On application
of respondent no.5, the Tribunal by its order dated 07.02.2012
directed the petitioner to delete the name of S.S.Pokhariya,
respondent No. 5. Thereafter, the petitioner deleted his name
from the array of respondents. As per the “relief sought” and
“arising of the cause of action”, we are of the view that the
petitioner has grievance against the promotion of Shivraj

Singh Bohra, respondent No. 6 only and therefore, the



question of promotion of S.S.Pokhariya made in 2005 cannot

be adjudicated upon in this petition.

4, The Dbrief and relevant facts as stated in the claim
petition are that the petitioner served in the Entertainment
Tax Department and was promoted to the post of District
Entertainment Officer in 1989. As per the seniority list, he
was the senior most and placed at SI. No. 1 in the list. Four
vacancies of Assistant Commissioner, Entertainment
occurred in 2007-08 but the promotions were delayed and the
meeting of the Departmental Promotion Committee (DPC)
was finally held on 07.07.2010 to consider the promotion
from the post of the District Entertainment Officer to the post
of Assistant Commissioner, Entertainment. On the basis of
the recommendation of the DPC, Shivraj Singh Bohra
(respondent No. 6) was promoted vide order dated
04.10.2010 (Annexure-1), who was junior to the petitioner.
The petitioner retired on 31.08.2010 before the order of the
promotion of Shivraj Singh Bohra was issued on 04.10.2010.

5. The petitioner has challenged the proceedings of the
DPC dated 07.07.2010 mainly on the following grounds:

(i) The name of Shivraj Singh Bohra (respondent No. 6)
was recommended for the promotion ignoring the
seniority of the petitioner.

(i) The required number of annual confidential entries
were not available in respect of Shivraj Singh Bohra
(respondent No. 6) in accordance with Rule 5 of the
“The Uttarakhand Procedure of Selection For
Promotion in the State Services (Outside the Purview

of the Public Service Commission) on the basis of



“Seniority” and “Merit” subject to the Rejection of
Unfit, (Procedure), Rules, 2009 (hereinafter referred
to as Rules of 2009 )

(iti) The Constitution of the DPC was not in accordance
with Rule 4(b) of the “The Uttarakhand Constitution
of Departmental Promotion Committee (For Posts
Outside the Purview of the Public Service
Commission) Rules, 2002 (hereinafter referred to as
the Rules of 2002). According to this Rule 4(b), no
member of the DPC should have been below the rank
of Additional Secretary but in the DPC, two officers
were included who were below the rank of Additional

Secretary.

Therefore, the petitioner has stated in the petition that the
proceedings of the DPC are illegal and in place of Shivraj
Singh Bohra (respondent No. 6), the petitioner should have
been promoted. The petitioner has prayed that since he has
retired on 31.08.2010, he should be promoted notionally after

the cancellation of the promotion of respondent No. 6.

6. The claim petition has been opposed on behalf of
respondents No. 1, 2 and 3. It has been mainly stated by the
respondents No. 1, 2 and 3 in their written statement that the
proceedings of the DPC are in accordance with the Rules and
the petitioner though senior to the respondent No.6,was found
“unfit” by the DPC and therefore, he has not been promoted
and respondent No. 6 though junior to the petitioner was
found “fit” and therefore, he has been promoted as per Rules.
It has been stated that the petitioner is not entitled for any

relief and the petition is liable to be dismissed.



7. By way of a separate written statement filed on
behalf of private respondent No. 6, it has been mainly stated
that the petitioner was not found fit for promotion. Therefore,
he was not promoted. There is no illegality or irregularity in
his (respondent No.6) promotion. Hence, the petition has not

force and is liable to be dismissed.

8. Two separate rejoinder affidavits have been filed by
the petitioner and mainly the facts stated in the claim petition

have been reiterated.

Q. We have heard all the parties and perused all the

material available on record carefully.

10. Learned counsel for the petitioner argued that the
promotion in question was to be made on the basis of the
“Seniority to the rejection of the unfit.” For the sake of
clarity, Rule 4 of “The Uttarakhand Government Servants
(Criterion for Recruitment by Promotion) Rules, 2004 is
reproduced below:”

“4, Criterion for Recruitment by Promotion—

Recruitment by promotion to the post of Head of

Department, to a post just one rank below the Head of

Department and to a post in any Service carrying the pay

scale the maximum of which is Rs. 18,300 or above shall

be made on the basis of merit, and to the rest of the posts

in all services to be filled by promotion, including a post

where promotion is made from a Non-gazetted post to a

Gazetted post or from one Service to another Service,



shall be made on the basis of seniority to the rejection of

the unfit.”

It has been further contended by the learned counsel for the
petitioner that the petitioner was senior to the respondent
No. 6 and therefore, the promotion of respondent No. 6
ignoring the seniority of the petitioner is illegal. While
accepting the criterion as given in Rule 4 above and also
the seniority of the petitioner, learned A.P.O. on behalf of
respondent No. 1, 2 and 3 as well as learned counsel on
behalf of respondent No. 6 have contended that the
petitioner was found “unfit” by the DPC and therefore
applying the criterion of “Seniority to the rejection of the

Unfit”, he was denied the promotion.

11. The question before us is to examine whether the
petitioner has been rightly found “unfit” by the DPC as per
Rules or not. The relevant Rule is Rule 3 of the Rules of 2009

which reads as under:
“3. Procedure of selection on the basis of Seniority—

(1) The Departmental Promotion Committee shall consider the
names of the candidates, included in the eligibility list,
prepared under the provisions of Rule 5 of the Uttranchal
Promotion By Selection (On Posts Outside the Purview of
Public Service Commission) Eligibility List Rules, 2003, for
promotion on the basis of ‘Seniority’ or ‘Seniority-Cum-
Merit’, subject to rejection of unfit. First of all, the name of
the senior most officer shall be considered and after
declaring him/her ‘fit’ or ‘unfit’, followed by the second and
third officer and so on till required number of suitable

officers are available for promotion against the vacancies.



12,

When the desired officers for promotion become available,

the names of the officers thereafter need not to be considered.

(2) For the purpose of this procedure, the available up to date

entries of the concerned officers for the period of last ten
years service on the post just below the promotional post
shall be considered and if the entries of less than 10 years
only are available, all the available entries shall be

considered.

(3) If five or more entries out of the preceding ‘10’ years entries

in the character roll of a candidate, included in the field of
eligibility are classified as ‘Good’ or ‘Higher’ Category and
the entries of two years immediately preceding the year of
consideration are not adverse, such candidate shall be
declared ‘fit’ for promotion by the Departmental Promotion

Committee.

(4) If in the annual confidential entry in any year or by special

adverse entry, the integrity of any candidate is mentioned as
doubtful, such candidate shall not be considered eligible for
promotion upto 5 years from the year, in which such entry

has been made.

(5) In case of promotion to be made as above, the candidate can

not claim his promotion purely on the basis of seniority as a
matter of right. If he is proved to be unfit for the post in
accordance with the above criterion, the Selection Committee
may recommended the employee junior to him/her for

promotion.

(6) After considering the eligible candidates by the

Departmental Promotion Committee and declaring them as
fit’ or ‘unfit’, the candidate declared ‘fit’ shall be

recommended for promotion in order of his/her seniority.”’

The “Annual Confidential Entries” of the petitioner

for 10 years as shown by the respondents No. 1,2 and 3 on



page 3 of their Written Statement and which are undisputed

are as given below:

Serial Year Grading of ACR
No.

1. 2000—01 | IHIUIYH

2. 20001—02 | T U /3T G&AT 2908 faTid 24.
10.2001 gRT =1 ®%d BU wcHHT|
A §RT YAdeA | R

3. 2002—03 | TUY A

4. 2003—04 | 99T UA

5. 2004—05 |SHS,/ AR H01481 &I 28.6.04
ERT WRI=<T

6. 2005—06 |3Ifd Ica¥ (IMII Ho 2664 fa-THd 16.1.
06 EIRT &l HcH)

7. 2006—07 | 3Tfa I

8. 2007—08 | 3rfa I

Q. 2008—09 | St (f&0 17.8.08 € 31.10.08) 3ifd
Scad (f¥o 1.11.08 ¥ 31.3.09)

10. 2009—10 | 3rfa IaH

13. Rule 3(3) of the Rules of 2009 provides two essential

conditions to declare a candidate fit for promotion which are

as given below:

(i) Five or more entries out of preceding 10 years’

entries are classified as ‘Good’ or ‘Higher’ Category;

and

(if) The entries of two years immediately preceding the

year of consideration are not adverse.

Undisputedly, entries of the petitioner for two immediately

preceding years are not adverse therefore, the condition (ii)

above is clearly met by the petitioner.

14, In so far as condition (i) above in Para 13 is

concerned, the entries of the petitioner for the years 2006-07,
2007-08, 2008-09 and 2009-10 (4 years) are undisputedly
higher than the ‘Good’ category. The fifth entry of the




petitioner in respect of the years 2005-06 needs further
examination. This entry is shown as given below:
Year Grading of ACR

2005-06 Jrfar S«
(ew "o 3664

fei® 16.01.06 gIRT
Bl H)

Learned A.P.O. on behalf of respondent Nos. 1,2 and
3 has contended that because of “@<1 W entry given to
the petitioner on 16.01.2006 as special adverse entry during
the year 2005-06, he was not found fit for the promotion and
declared unfit by the DPC.

15. It is admitted to the respondents No. 1, 2 and 3 that
the grading of petitioner’s entry for the year 2005-06 is “3ife
Sad” (Very Good) and the same was awarded to the
petitioner after the end of the year 2005-06. But as the
petitioner was given a special adverse entry of “&<l Hcd-"
during the course of the year 2005-06 on 16.01.2006, his
annual entry was considered “adverse” by the DPC and he
was not found fit as he did not have five entries having good
or higher category. The question now to be examined is
whether the annual entry “Very Good” for the year 2005-06
is nullified by the special adverse entry “@<l WA on
16.01.2006 no not.

16. The issue raised in para 15 above has been examined
by the Government of Uttarakhand and a Government Order
(G.0.) has been issued on 08.01.2003. Learned counsel for
the petitioner has contended that according to this G.O., the

entry of the petitioner for the year 2005-06 should have been
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treated as “Very Good” by the DPC. The G.O. is reproduced

below:

“Uyab, AT 1625 / BIfHH—2 /2002

el HAN i,
fed,
SR 99 |

Jar ¥,

1— 9% Y9 9iua /4fEd /3 giba,
ERNEGERUGER

2— g faummeast / srafaareas,
SNERE

3— 9O AvSAgdd,
I |

HIff®H ITHANT—2 QevIgd - fai® 08 W&, 2003

fara— wsareEfs daren A woufaa sftreRaEy 1 muha gt
¥ adral, A1, a<d+T, 3aiy 3nfe & Y& H & 9 #° |

b

SWRad favy w® Jgd I8 Ped b1 Ry gam @ b
HI—HHI WX AT 9913l 9 »RIRd 998 & a1 998 9
@ freial & affe Moy gfafical @ 9= o I8 g
SoraT orar @ 6 sia—aia 4 siftdw aiffe muta afafear
4 wftfoa fed 99| 39 999 4 INA gRT 99
farRe=a fr=fafaa fofa fod @ & —

(1) sgemate SR & wa@wwd ol ™ ol & s gER
IR 1 (@), ddra (@), samaiy (feawefior) @
Adqr (RfiA=s) anfe 4 wwafea = &1 sifrer 1 aR= osh
U Y@ SR |

(2) I WX 9 O Adradl, =AY AT "o SiEeEl 93l @l
Hf wefaa afrer o aR=T dsit w® @ s

B) sl @1 e ufafe sifva @ Jg uftea
gfides /9flgs /ewal siffeiRa grRr & R Ida
AP B IaRT dforer R dad S9 Reafa & =l s, w49
aiffs ufafic sifva o<1 za wftead e’ g~ I8 Swia
foar oy fo gwfug e & daa d = N afe
fodl Swa e grRT U= 3efi=Rer sl &1 ddra- @
STl 2 31erdT 3=y 31T ¥+ gfad @ ol @ 9 99
99 IfHr) &1 AfFTd gA@ell ¥ QT IR | 99 & 33w
yfides Afrerl ufafte sifed owvxd 99 39 WX faaR &=
R afe s9 e & guR uran odr @ 9 99 ddrd) sferdr
IGdIY T AT &I Seoiw™ ufafle & a8 foar wmawm| afe
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JHR 8] U SdT @ dd S99 adrd-l 30l =iy AT "1
&l gRF dforer § v9gd g0 aiffe ufdfic & SO&T Sl fear
SR |

@y | = uifreiRal rad wifafte arftrer
(PIdegeia AaiiRd)) H wfvfad € g o & A
ddra Ife &l gWfaa AR 1 aRa ool ) =4 &
9" A WA gRT 9 dRRerfeal &1 gfcra v@d gv
gragriyds faarR &) I8 g foar s f& g8 a3 gofl
R Gl S 3@l 3 |

(5) o= doll R SWiTaAR Y&l A Iqmasdl, dcdqn, =ary
affe &l ufdha ufdfle & ®U 4 AFT SRAT AR dgTAR
W TR HRArE & SR |

g 2 f& puw Saa fvfa €@ A e waa
SHARAT BI AT B BT D BN |

Haqid,
JTelld HAR i,

afaq |’
17, It is clear from para 3 of the G.O. above that after
the end of the year 2005-06 while recording annual entry, the
reporting office had to consider “&<l w&AT” entry given
during the course of the year 2005-06 on 16.01.2006. After
due consideration, “@&<1 WA’ entry could either be ignored
or could be made a part of the “annual entry.” If consequence
of “@<) HAcH" entry is to be taken then, it is necessary to
mention the same in the annual entry. It is clear from the
above G.O. that any adverse entry given during the course of
the year merges into the annual entry. The annual entry of the
petitioner for the year 2005-06 was given after considering
the “@<sI #ad=T" entry given during the course of the year on
16.01.2006 and he was graded as “Very Good” for the year
2005-06. As a result, the “®<l wdAT” entry given during
the course of the year loses its value and cannot be made a
ground to treat the annual entry for the year 2005-06 as an
adverse entry when the annual entry for the year 2005-06 for

the petitioner was graded as “Very Good”.
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18. In view of discussion in paragraphs 11 to 17 above,
we are of the clear view that the petitioner’s annual entry for
the year 2005-06 is “Very Good” and he had in all five
entries classified higher than “Good” category and his entries
of two years immediately preceding the year of consideration
were not adverse and therefore, he fulfills the conditions laid
down in Rule 3(3) of the Rules of 2009 and therefore, the

petitioner was “fit” for the promotion.

19. Learned A.P.O. and counsel for the respondent No. 6
have also contended that the petitioner has also received
special adverse entries on 20.05.1997, 24.10.2001 and
28.06.2004. Learned counsel for the petitioner contended that
these adverse entries were either not communicated or
representation against the same were not decided. We do not
find it necessary to examine these adverse entries as finding
in respect of this would not affect the decision in this case in
the light of Rule 3(3) of the Rules of 2009 as irrespective of
above adverse entries, the petitioner already has five entries
(2009-10, 2008-09, 2007-08, 2006-07 and 2005-06) higher
than the “Good” category and he is therefore, fit for the

promotion.

20. Learned A.P.O. and learned counsel for the
respondent No. 6 have also contended that as per the letter of
the Commissioner, Entertainment, Uttar Pradesh dated
21.03.2005, two departmental enquiries one pertaining to the
year 2003 and another relating to the year 2004 are pending
against the petitioner. Learned counsel for the petitioner has

denied this. It is surprising that respondents are relying on a
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communication received by them nearly 10 years ago.
Learned A.P.O. could not demonstrate the status of these
departmental inquiries as to whether these inquiries have
been finalized or these are still pending. Learned A.P.O.
could not demonstrate as to whether this information was
provided to the DPC or not. It is also well established that in
case departmental proceedings are pending, the procedure of
sealed envelope is adopted. Perusal of the minutes of the DPC
does not reveal any information in this regard. The
respondents have failed to provide details of these
departmental inquiries and their effect on promotion
proceedings. Under these circumstances, we do not find that
these so-called old inquiries are relevant to be considered for
deciding the promotion of the petitioner specially when the
petitioner fulfils the condition of Rule 3(3) of the Rules of
20009.

21. Learned counsel for the petitioner has also contended
that the DPC has not been constituted as per Rules. Rule 4 of

the Rules of 2002 reads as under:

“4. Notwithstanding anything contrary contained in any other
Rules or Orders, the Selection Committee shall be constituted

as follows:-

(a) For the post of Head of Department and Additional Head
of Department in the departments:

(1) Chief Secretary Chairman
(2) Secretary, Karmik Member
(3) Principal Secretary/ Secretary of the
Department concerned Member
(b) For the promotion quota of the posts belonging to

Group ‘A’ and ‘B’ as classified by Government from time to
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time, where no Departmental Selection Committee for

promotion is prescribed in any other Rules:

(1) Principal Secretary or Secretary to Government of the

concerned department;

(2) Secretary Karmik or his nominee, not below the rank of

Additional Secretary to Government;

(3) Head of the department of the concerned department
and where there is no Head of the department such officers not
below the rank of Additional Secretary to Government

nominated by the Secretary of department. The senior most

member shall be the Chairman of the committee.”

However, the DPC was constituted consisting of the following
members:
1. Secretary, Finance;
2. Additional Secretary, Social Welfare;
3. Joint Secretary, Department of Personnel; and
4. Deputy  Commissioner,  Entertainment Tax  (as
representative of the Commissioner, Entertainment Tax).

Learned counsel for the petitioner in his arguments
objected inclusion of officers at No. 3 and No. 4 above as they
were officers below the rank of Additional Secretary to
Government. Learned APO has admitted this deficiency but
has stated that due to shortage of officers, sometimes officers
below the rank of Additional Secretary are nominated. Though
we find that the DPC has not been constituted strictly as per
Rules yet under the circumstances we are of the view that it
would not be fair and just to disturb the constitution of the
DPC at this stage as the deficiency revealed by the petitioner
can be termed merely an irregularity and it does not amount

illegality.
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22. Learned counsel for the petitioner has also contended
that the required number of entries were not available
regarding Shivraj Singh Bohra, respondents No. 6. He has
pointed out Rule 5 of the Rules of 2009 which reads as under:

“5. Availability of minimum annual entries for the selection
on the basis of ‘merit’ and “Seniority subject to the
rejection of unfit.”

Annual entries of at least 06 years out of the last ten
years entries during the period of service on the post just

below the promotional post must be available. ”

It has been contended by learned counsel for the petitioner that
the post just below the promotional post is “District
Entertainment Officer” and only 5 annual entries of respondent
No. 6 on this post were available. Learned APO has contended
that the minimum length of service required for promotion
from the post of District Entertainment Officer to the post of
Assistant Commissioner, Entertainment is 3 years. Respondent
No. 6 had completed 5 years of service on the post just below
the promotional post and therefore, all 5 annual entries of this
post and earlier 5 annual entries on lower post i.e. 10 annual
entries in all were considered by the DPC which is as per
Rules. He also pointed out the Rule 3(2) of the Rules of 2009
which reads as under:

“3. Procedure of selection on the basis of Seniority

(2) For the purpose of this procedure, the available upto date
entries of the concerned officers for the period of last ten years

service on the post just below the promotional post shall be
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considered and if the entries of less than 10 years only are

available, all the available entries shall be considered.”

Keeping in view that minimum 3 years of the service on the
post just below the promotional post is required for promotion
and the Rule 5 read with Rule 3(2) of the Rules of 2009, we do
not find any illegality in considering the promotion of the
respondent No. 6 by the DPC on the basis of all 5 annual
entries on the post just below the promotional post and 5

earlier annual entries on lower post.

23. For the reasons stated above, we reach the
conclusion that the petitioner was senior and fit for the
promotion to the post of Assistant Commissioner,
Entertainment. Since he has already retired, he is entitled to

be promoted notionally.

ORDER

The petition is partly allowed. Respondents No. 1, 2
and 3 are directed to promote the petitioner notionally
(since the petitioner has already been retired) to the post of
Assistant  Commissioner,  Entertainment  with  all
consequential benefits within a period of three months from

today. No order as to costs.

Sd/- Sd/-
V.K.MAHESHWARI D.K.KOTIA
VICE CHAIRMAN (J) VICE CHAIRMAN (A)
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