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JUDGMENT

DATE: DECEMBER 04, 2014

1. The petitioner has prayed for the quashing of the
present seniority list as well as promotions made on the
basis of present seniority list. And a further direction for

the redetermination of seniority.

2. The facts relevant for adjudication of this petition
are that the petitioner is a permanent Lekhpal and his
seniority was determined in the year 2000 and was placed
at SI. No. 19, whereas the private respondents no. 4 and 5
were placed at sl. no. 25 and 26 respectively. On
completion of five years as Lekhpal, the petitioner and the
private respondents no 4 and 5 along with other Lekhpals
were sent for training required for the promotion to the post
of Revenue Inspector. However, after the required training,
a new seniority was drawn in the year 2010 based on the
performance of the participants in the training and
petitioner was placed at Sl. No. 13 while the private
respondents no. 4 and 5 were placed at SI. No. 18 and 19,
thus the petitioner is senior to the private respondents no. 4
and 5. But the respondent no. 3 issued an order on
10.4.2012 and respondents no. 4 and 5 were promoted to
the post of Revenue Inspector ignoring the seniority of the
petitioner. The service conditions of the Revenue inspectors
are governed by the U.P. Subordinate Revenue Executive
(Supervisor Kanungos) Services Rules, 1977 and their

seniority is to be fixed in accordance with the provisions of



Uttarakahand Gowvt. Servants Seniority Rules, 2002. Apart
from it, it is also important that the promotions are to be
made according to seniority and not on the basis of merit as
has been provided in Uttarakhand Govt. Servants Criteria
for Promotions Rules, 2004. Thus, the respondent no. 3 has
issued the impugned order of promotion in clear violation
of the relevant rules and is liable to be quashed and
petitioner is entitled for promotion to the post of Revenue
Inspector. The representation of the petitioner was also

dismissed. Hence this petition.

3. The petition has been opposed on behalf of the
respondents and by filing two separate written statements,
one on behalf of respondents 2 and 3 and another on behalf
of respondents 4 and 5 and it has been stated that the
seniority list was declared on 20.9.2008, which has not
been challenged by the petitioner within the prescribed
period of limitation therefore, the petition is time barred as
the seniority list dated 20.09.2008 has been challenged in
the present petition. The provisions of the Uttarakhand
Govt. Servants Criteria for Promotions Rules, 2004 are not
applicable in the present case. It is further stated that after
training, the seniority has been re-determined in accordance
with Rule-27 and 34 of the U.P. Subordinate Revenue
Executive (Supervisor Kanoongos) Services Rules, 1977.
Thus, the petition is devoid of merit and is liable to be

dismissed.

4, No rejoinder affidavit has been filed on behalf of the

petitioner.



5. We have heard both the parties and perused the record
carefully.
6. The following facts are fully established on record

and there is no dispute regarding these facts:

VI.

Vil.

viii.

That the petitioner and private respondents no. 4 and 5
have joined the service as Lekhpal and belong to the
plain cadre,

That all of them have completed five years of service
as Lekhpal,

That petitioner and the private respondents have
completed successful training required for the
promotion to the post of Revenue Inspector,

That in the cadre of Lekhpal, the petitioner was senior
to the private respondents no. 4 and 5,

That after the required training for the post of
Revenue Inspector, a fresh seniority was drawn in
accordance with their performance in the training on
20. 09. 2008,

That petitioner was placed at sl. 11 whereas the
private respondents no 4 and 5 were placed at serial
no 2 and 4 respectively.

That the private respondents no. 4 and 5 have been
promoted to the post of Revenue Inspector vide order
dated 10.04.2012,

That the petitioner had made a representation against
the promotion of the private respondents but was

dismissed.



ix. Kanungos are now renamed as revenue inspectors and
the rules applicable to the post of kanungos are

applicable to the post of revenue inspectors

7. In the light of the above facts, the first question to
be adjudicated upon is whether the petition is barred by
time. In this regard it has been argued on behalf of the
respondents that the petitioner has not challenged the list of
seniority issued in the year 2008 within the prescribed time
limit, so the petition is barred by time, but we are not
convinced with this contention. It has not been proved as to
whether the seniority list was served upon the petitioner or
not? Until the seniority list was in the knowledge of the
petitioner, it cannot be said that petitioner had not
challenged it. Apart from it, it is also important to mention
that, the petitioner had moved a representation against the
seniority list and after rejection of that representation, the
petitioner has preferred this petition. Under the above
circumstance, the petition cannot be treated as barred by

time.

8. Now the vital question for adjudication remains as
to whether a fresh seniority can be drawn on the basis of
performance of the parties in the required training for
promotion to the post of Revenue Inspector. In this regard,
Rule 27 and 34 of the U.P. Subordinate Revenue Executive
(Supervisor Kanoongos) Services Rules, 1977 has been

referred on behalf of the respondents which read as follows:



“27. Diploma Holders:- The Board shall maintain a list
of the candidates who have successfully undergone the
prescribed training and have been entitled to receive the
diploma of the Institute. The name in the list shall be arranged
according to the year in which the candidates pass the final
examination of the Institute and their position in that

examination,

Provided that if two or more candidates secure the same
position their names shall be arranged according to the age the

older one will be placed above”

Rule 34 reads as follows:

“34. Seniority :- Except as provided in rule 44 seniority of
the candidates appointed to the post of Supervisory Kanungo in
any year shall be determined by the position in the list of

diploma holders maintained under rule 27~

The respondents have contended that the seniority of the
parties have been fixed in accordance with the above

mentioned rules.

Q. On the other hand, the petitioner has placed reliance
on two Govt. Orders which are also relevant as well as very
important. The first G.O. issued by the Principal Secretary,
Govt. of Uttarakhand on 30.10.2009 numbered as
490/XV111(1)/09-3(15)/2009, which lays down that after
making amendment in the relevant rules, directions were
issued for determination of the seniority of the cadre of the

Revenue Inspectors.



The relevant direction is contained in clause-7, which

reads as under:

‘“Iroied e @ 9e 9R Assdr &1 fAerivor “Sogo
WHNT ddd SAssdl Fraardell, 1991 & Ad fFraa—7

@ IR fHar SR 7

In the same G.O, it is further clarified that after the
creation of State of Uttarakhand separates rules have been
framed for determination of seniority of Govt. Servants
known as “Uttaranchal Govt. Servants Seniority Rules,
2002” and seniority of the candidates after the training, the
seniority of them shall be determined in accordance with
these rules. This direction is contained in para-4 of the said

G.O., which reads as follows:

‘A H SavEvs U § SaNidd ORI ddd
Rsgdr FREEel, 2002 &1 y&AOA AT ST gaT @
Ia: gl & SR 39 BB B SASSAT BT
fERvr Scaiad WReR 49a SAssdr fAREael, 2002
@ €A 9EaEEl @ AR fHar SR

The Second G.O. issued by Secretary, Govt. of
Uttarakhand numbered as 166/XVI11(1)/11-03(15)/2000,
dated 12.02.2011, which reads as follows:

“1. roreEd FIE® ug R I O gd srfard gfRieqor
@1 IJAf ¥re IR A8 B B |

2. 9l IR #IE & YREer & fay deaew uod
gferg ud qo@ wdaur gl S, sredst gRI



AATNTIGAT STRIETVS YT DTS /& ToTE
I 4 e gt &) feifRa fear smsm ) gl
® SURIA GIM gRT e Ocllgd U&El &I AT
U WR W fHAT SIRA |

3.  yfReer S wdfiar Swiivt &1 @ fag aiftreaw
2 AR A ST wW&hiear § 9%a s9 WA
yRigoitfal &1 ddiveqe wu 9 9REe gta ae
ST A9 Ux W GIF gRT 39 3d8Rl & 916 fid
fParT ST | "dlvoqe w9 9 URET Yt aRA &1
YA U 91w bR+ b YfRigg &l o Fes ug w)
fafrafia 81 fear S|

4. & 9RvmM @ MR ) &N Fifife & Sssar
gHIfad ag 1| SUsdl @ 99y H SavEvs I
H AN Ud 99I—99d U OIS STRMEvs Wbl
9% SAssdl fRHge, 2002 & YT AL @9 |

10. The last Govt. Order mentioned above is relevant
for the determination of the seniority as this G.O. has been
issued in supersession of the above mentioned G.O. issued
in the year 2009. From the above mentioned G.O., it
becomes crystal clear that seniority of the candidates is to
be determined in accordance with the Uttaranchal Govt.
Servants Seniority Rules, 2002 and not in accordance with
the Rule-27 and 34 of the U.P. Subordinate Revenue
Executive (Supervisor Kanoongos) Services Rules, 1977.
The Uttaranchal Govt. Servants Seniority Rules, 2002 lays
down the following provisions for determination of the

seniority, which are applicable to the present case:



“Rule-6- Where according to the service rules, appointments
are to be made only by promotion from a single feeding
cadre, the seniority inter se of persons so appointed shall be
the same as it was in the feeding cadre.

Explanation- A person senior in the feeding cadre shall even
though promoted after the promotion of a person junior to
him in the feeding cadre shall, in the cadre to which they are
promoted, regain the seniority as it was in the feeding

cadre.”

11. Thus, in accordance with the G.O. and the
provisions contained in the above seniority rules, it
becomes clear that petitioner and the private respondents
being the member of the same feeding cadre, therefore,
their promotion to the post of Revenue Inspector should
have been made in accordance with the seniority in the
feeding cadre. It also becomes crystal clear that seniority is
not permissible to be re determined on the basis of the
performance or the result of the examination held on
training the seniority list drawn on the basis of performance

in the requisite training cannot be held justified.

12. There is another aspect of the matter. The relevant
rules, which are admittedly applicable to the parties, lays
down that for the promotion, the seniority is to be
determined in accordance with the performance of the
candidates in the training. So the directions given in the
Govt. orders will not override the rules. But in the present
case, it is not the Govt. orders which are material rather the
Uttaranchal Govt. Servants Seniority Rules, 2002 are very

important and Rule-3 of the said Rules lays down that these



10

rules will have overriding effect over other rules either
made after these rules or before these rules. So, this
provision contained in the Uttaranchal Govt. Servants
Seniority Rules, 2002 will have the overriding effect over
the relevant services named as the U.P. Subordinate
Revenue Executive (Supervisor Kanungos) Services Rules,
1977, so the provisions contained in Rule-27 will not
remain effective after the enactment of Uttaranchal Govt.

Servants Seniority Rules, 2002.

13. A part from the facts mentioned and discussed
above, the important aspect is that a seniority was drawn by
the respondents in the year 2010 ( Copy Annexure A -4) in
which the petitioner was placed at serial no 13 whereas the
respondent no 4 and 5 were placed at serial no 18 and 19
respectively. Thus the petitioner becomes senior to that of
the private respondents. It has not been considered by the
respondent no. 3 while considering the representation of the
petitioner. So the order passed on the representation of the

petitioner requires reconsideration.

14. On the basis of the above discussion, we are of the
view that the representation of the petitioner has not been
decided in the right, just and legal perspective and it
requires reconsideration. The order passed on the
representation of the petitioner is cursory in nature and it
cannot be upheld. We are of the view that the order passed
on the representation of the petitioner is liable to be
quashed. Further a direction is required to be given to the
respondent no. 3 to reconsider the representation of the

petitioner in the light of the observation made in the
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judgment and decide it afresh by a reasoned and speaking
order. Till the representation of the petitioner is decided, we
do not think it proper to quash the impugned order dated
10.4.2012.

ORDER

The petition is partly allowed and the order dated
22.05.2012 (Annexure A-2) passed on the representation of
the petitioner is hereby set aside. The respondent no. 3 is
directed to decide the representation of the petitioner afresh
within a period of two months from today in the light of the

observations made in the body of the judgment.

Sd/- Sd/-
D.K.KOTIA V.K.IMAHESHWARI
VICE CHAIRMAN (A) VICE CHAIRMAN (J)

DATE: DECEMBER 04, 2014
DEHRADUN
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