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JUDGMENT

DATE: FEBRUARY 28, 2014

DELIVERED BY SRI V.K. MAHESHWARI, VICE CHAIRMAN (J)

1. All the abovementioned claim petitions have been
preferred against a common order of punishment dated
13.12.2011 passed by the Principal Secretary, Training and
Technical Education, Govt. of Uttarakhand, Dehradun and
following punishments have been imposed against the
petitioners:
. The petitioner, Arvind Kumar Nagyan in C.P.
No. 28/2012 has been awarded major penalty of
permanently stoppage of two increments with
cumulative effect for the year 2002-03 and 2003-04,

il.  The petitioner, Anil Kumar Gosain in C.P. No.
35/2012 has been awarded major penalty of
permanently stoppage of one increment with
cumulative effect for the year 2002-03 and 2003-04,

ili.  The petitioner, Jitendra Mohan Negi in C.P. No.
52/2012 has been awarded major penalty of
permanently stoppage of one increment with
cumulative effect for the year 2002-03 and 2003-04,

iv.  The petitioner, Anil Kumar Tripathi in C. P.
No. 54/2012 has been awarded major penalty of



permanently stoppage of two increments with
cumulative effect for the year 2002-03 and 2003-04,

V. The petitioner, D.S. Negi in C.P. No. 55/2012
has been awarded major penalty of permanently
stoppage of two increments with cumulative effect for
the year 2002-03 and 2003-04,

Vi. The petitioner, J.S. Jalal in C.P. No. 56/2012
has been awarded major penalty of permanently
stoppage of one increment with cumulative effect for
the year 2002-03 and 2003-04, and

Vil. The petitioner, Itendra Kumar in C.P. No.
78/2012 has been awarded major penalty of
permanently stoppage of two increments with
cumulative effect for the year 2002-03 and 2003-04.

2. As, all the petitioners have challenged the common
order of punishment and the grounds are also same,
therefore, it is appropriate to decide all these petitions by a
common judgment. Consequently, all these petitions are

being decided by the common judgment.

3. The facts, which are material for the disposal of
these petitions are also common and are stated in brief that
all these petitioners while posted as Principals in different
Industrial Training Institutes (ITIs) in the State of

Uttarakhand made purchase different articles for their



respective Institutes out of the Govt. funds allotted for their
purposes. On evaluation of illegalities in the purchase, the
charge sheet was issued on different dates against the
petitioners and after conducting the enquiry, the
abovementioned punishment was imposed against these
petitioners. As the impugned order has been passed in the
name of His Excellency the Governor, therefore no other
departmental remedy was available to the petitioners.
Hence all these petitioners have knocked the door of this

Tribunal by way of separate claim petitions.

4, The impugned order of penalties has been assailed

on the following grounds:

I.  That the disciplinary authority had appointed the
enquiry officer prior to the consideration of the
representation submitted by the petitioners,
which should have been after the consideration
of the representation as has been provided in
rule 7 (8) of Uttarakhand Govt. Servants,
(Discipline and Appeal) Rules,

ii.  That the enquiry officer did not record any
evidence during the enquiry,

ii.  That the impugned order has been passed after a
period of 7 years,

Iv. That the charges levelled against the petitioners
are not proved,

v. That the impugned order is not valid as no

separate order has been passed,



5. All these petitions have been opposed on behalf of
the respondents by way of separate written statements in
each of the petitions and it has been stated that the
petitioners had committed illegalities in purchase of
different articles for their respective Industrial Training
Institutes for the year 2002-03 while being posted on the
post of Principal. The petitioners have been penalized after
holding the proper departmental enquiry and after affording
sufficient opportunity of making defence to the petitioners.
There is no illegality or irregularity in the impugned order
of punishment. All these petitions lack merits and thus are

liable to be dismissed with cost.

6. Rejoinder affidavits have also been filed on behalf
of the petitioners reiterating the facts as have been stated in

the main petitions.

7. We have heard the learned counsel for the parties

and perused the material available on record carefully.

8. The impugned order of punishment has been
challenged vehemently on the grounds that the charge sheet
has not been issued by the competent authority i.e.
Disciplinary Authority or the Appointing Authority rather
the charge sheet has been issued by a different person other
than Disciplinary Authority or the Appointing Authority,
cannot be said to be a competent person. Therefore, the

whole proceedings of enquiry get vitiated and petitions



deserve to be allowed on this ground alone. In support of
this contention, the judgment passed by the Hon’ble High
Court of Uttarakhand in writ petition no. 118(SB) of 2008,
Smt. Lalita Verma vs State & others dated 30.6.2008 has
been cited. The judgment passed by this Tribunal in C.P.
25/2011, Pratima Uppal vs. State & others dated 19.9.2012
has also been cited. On the other hand, it has been argued
that the proceedings of enquiry have been conducted
properly and there is no irregularity in the enquiry
proceedings, therefore, the contention does not bear any
force. It has also been contended that the provisions of
issuing the charge sheet by the disciplinary authority have

been incorporated after the enquiry proceedings.

Q. We have carefully gone through the material
available on record and from the fact it is revealed that the
charge sheet have been issued by the enquiry officer and
not by the disciplinary authority. It is also evident from the
provisions of Uttarkahand Govt. Servants (Discipline and
Appeal) Rules that for imposing the major penalty, the
charge sheet should have been issued under the signature of
the dissiliency authority himself and in case the appointing
authority is His Excellency the Government, the charge
sheet shall be singed by the Principal Secretary/ Secretaries
of the concerned department. The relevant provisions,
which have been incorporated by way of amendment on
28.5.2010 is quoted below:

7— < wRaar siftRIfvg &< & fov ufear—



fodfl el 949 w® @i dd wmiRa afeRifta
I o qd fFrfafaa dfa @ Sifg o S
(1) <9 & IgEEtE yeR 3 98 I3 B @
fodfl Wyl 49 @ favg I@AR I HIER @
fodfl a4 @ AT @ IR A oid s @ fog
TSR 8l Al 98 SiFd &R b T |

(2) J@AR & TH qu & N9 R HrEarE &1
foar o1 gywarfaa @, fiREa Rl @ w9 F
wuaRd fear ST 9 IRIu—ua &aT ST |
IARIY—9A Iremafe el g1 swdnigiia fear
ST |

R o'l Fgfea giftert wsgure @ 9wl
IRIY—ux Hefera fawrr @ JnReafa, yqa wfe
§RT gwaraRa fHar S aam|

(2) fo=fua sy a9 fera v we & foaa
IR e d9@ & freg a2l &ix uRRerfoar
$ YA U B Wa | IRIU—UYA H g¥Ifdd
TEES e iy 99 Rig o33 @ fov ywarfaq
Tqrel @ AW HiRge wient @ w9, afe a8 &,
Sfeafaa fed wmAT |

4) SRiu—uz, Sud Sfeafad TwEas) el $i
gfa sk aiferal @ YA ok S99 <o, afe |, &
T IRIUT WS A9d &1 Aafdaita 9 9 a1
WoIpd s gRT dafad ffdal A Ifeafad
qd R Il &1 SR, Swed O 9 sRiv—um
arfld 9 &Y SOl 9&4 @ ¥ A IRIY-—9A @l
e URAreq ard fedft e guER-um ¥
UHIEHE gRI drfld ST SR,

=] il &l ey faena g gl e ufa
IRY—vd & g Ifd &1 @ Ju™, ARG
WXHRI Gdd Bl R0 B &Y = <1 SR |
(5) IIMNITIT WS Add 4 Ig IU&AT D AN
fo Tz fodl fafafdsc feaie @ o IRIT-—13 @
o B9 @ faaie @ 15 faw @ W A =hm,
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feird w9 9 AN gfrem & v foaRaa &=
ggd P Forgd 98 W wu 9 gfaa w) & a8
IRy uH # Sfeafga wft a1 fof il &t
PR AT 2 1@l 181 | IRIMNG I¥adRl d49d 4
g HI er @1 oM & Tw Aw dUa W @
IR ux d IfecaRaa fedr well &1 gfawdar s
gredar @ 3R F1 98 qu yfmem # faRaa qen
HiRg® A1E QT AT UK - 9r8dl © | Sl I8
€1 gfaa fear o & faffds e @1 su@
SuRera 9 g9 a1 faRaa o <Raa 9 &1 3
T 4 Ig SuEReT & SR {6 SHe U™ ysW
e @ Ay | T8 € iR Sus fawg e uellg
w4 9 Gifd srarE yafad 1 S|

(6) uftRem @ foaRga ®ow @« yiRa W orEl
WHR 4ad - g+ faRad doF 4 ARIg—ux 4
SfeaifRaa ol amiaY & Wier @ foram @, a=f
remafe grfrer Ut siftrefigfa @ gfewa afe
e B AMAIAHdT aHsl, ol AT 91ed Sl 98 P
e, |9 @ UTEd Udd IARIY & W H IO
frsed ariffarfRaa s siv fsesl & e § <@
g afe sgwmafe yifter @ a8 v & &
3 74 fafafde @13 wid IRt el 49 ®
IR s+ =fey, 4t 9= sffafaa freul @
e Ufd IRIfia WR&er @9 &1 QI X SEd
SHPT JHEEA, afs 98 ¢4T1 amedl &1, (@ Jfeaygad
faffde a1a & HNav ysga a3 @ IuaAr R
I UIteN, Yd® AR & " H
afifaRaa fred R IRIfta Wl d499 @
IS 4 Hefera wad gaId A Bl ear=
H 3@d gy, afs 13 &, 3k 39 fFrvmach & fem
3 H SfeaiRaa v a1 ifdre wiaal  iftRfa «=d
80 U Ifeawwa smew wikd Hm 3k sS4
IRIYT BT A9F &I GYfaa sRm|
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(7) afe W Gaa A yftmear &1 o183 faRaa
S U9 fHar T fear 8 a1 srgmmafie gty
ARGl DI Siid Wd B G I A 98 MaD
sl o sufraw (8) @ 9 39 ydlow @ forw
Sifg @R FRyad &) G|

(8) e Y™, S RIUl &), <l
PR daa 4 WHor T8 f$3 & o Wd @
DI AT Ife 98 Ifaa 48t a1 g Jefi=er foh
IR &1 39 g @ fay ifg after fgaa
Y DT o 6 I 999 RN WHl 499 @
TR A H 9 H9 I W SW & &l |
(9) BT srjemaf® yrferer a4 Sufram
(8) @ sifa wifa e Fryaea fear 2 gl <ifa
aftrert &t fFrafafea Asm srerfa—

(®) IRT—UA IR AR AT HER & fqavor $i
s yfq,

(@) WHR ddd gRT U9 fed ufRem @
fafaa ®eua 91, afs @13 =, @ ufa,

() IRIY 7 7 fifdfe sfeal &1 awar)
U9e &1 IRSH g o= arar | |

(@) R U= fffs aea @ sl @, afe
®I3 8 o ufd|

(10) argEmEfTe YMEeRl Jf2a oiiE DN,
frae grRT A oig &Y o & 8§, ARIY um #§
ywifad el d1 g @1 SRaE R 3AR
IRIT el Jaed 3 suRefy, & R ™
arferal @ gfaudiear &1 sRawR fear S, S9e
Aifas G &1 ftrfalRaa oM | Sudad wiea &t
afifafRad o1 @ dvarq oia PR S9 AlREas
|qre B AT AR S SrfiferRad R

........................................................... gEd ST TRl
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10. Thus, it becomes clear that since 2010, it has
become mandatory to issue the charge sheet against any
delinquent employee under the signature of disciplinary
authority itself. The impugned order of punishment has
been has been passed in 2011, thus the provisions of the
amendment are applicable in the present cases also. It is
undisputed in the present cases that the charge sheet has not
been issued under the signature of the appointing or
disciplinary authority rather the charge sheet has been issue
by the enquiry officer and this procedure cannot be held
justified and we are compelled to hold that in all the above-
mentioned cases, the procedure adopted for issuance of the
charge sheet is not justified, legal and valid, therefore, the
proceedings get vitiated. The cases cited on behalf of the
petitioners (Supra) are also helpful to the petitioners and in
these cases, it has been held that issuance of the charge
sheet by any authority other than the disciplinary authority
iIs not valid, which supports the contention of the

petitioners.

11. It has further been contended on behalf of the
petitioners that penalty has been imposed on several
employees including all the petitioners by a common order
which is not proper. It was incumbent upon the disciplinary
authority to consider each case separately and then pass
separate order of penalty, which has not been done and the
disciplinary authority has passed the impugned order of

punishment in a mechanical manner. The contention raised



13

on behalf of the petitioners bears force and it was not
proper on the part of the disciplinary authority to impose
penalty on several persons by a common order as has been
done in the present cases and therefore, the impugned order

of penalty gets vitiated.

12. It is further contended on behalf of the petitioners
that different penalty has been imposed on the petitioners
but no reasons have been assigned for imposing the penalty.
Moreover, the impugned order seems to have been passed
in a mechanical way and there does not appear that the
disciplinary authority had applied his mind before passing
the impugned order. This contention of the petitioner also
seems proper. Perusal of the impugned order reveals that
the different employees have been penalized by a common
order and different penalties have been imposed, but no
reasons have been assigned for awarding different penalties
to different employees and it seems that the impugned order
has been passed in a mechanical way without application of
mind in proper perspective and it makes the impugned
order bad in the eye of law and we are not ready to uphold

this type of order.

13. On the basis of the above discussion, we are of the
considered view that impugned order cannot be upheld and
Is therefore, liable to be set aside and all these petition
deserve to be allowed. The petitioners are entitled for

adding the increments in the pay from the dates of its



14

approval as well as arrears of the pay, if any, with all other

consequential benefits.
ORDER

The petitions are allowed and the impugned order
dated 13.12.2011 is hereby set aside in its totality. The
petitioners are entitled for addition of increments in their
pay as well as the arrears, if any. The petitioners are further
entitled for any other consequential benefits, if accrued to
them. All these benefits must be extended to the petitioners
within a period of three months from today. No order as to
costs.

The original copy of the judgment shall be kept at the
record of Claim petition No. 28/2012, Arvind Kumar
Nagyan Vs. State of Uttarakhand & others. The copy of the

judgment shall be placed on the record of each petition.

Sd/- Sd/-
D.K.KOTIA V.K.MAHESHWARI
VICE CHAIRMAN (A) VICE CHAIRMAN (J)

DATE: FEBRUARY 28, 2014
DEHRADUN
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